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Be It Remembered, That on the 20th day of July,

1935, there was duly filed in the District Court of

the United States for the District of Oregon, a Pe-

tition in words and figures as follows, to wit: [1*]

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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In the District Court of the United States for the

District of Oregon

No. L-12516

IRON FIREMAN MANUFACTURING
COMPANY, a corporation,

Plaintiff,

vs.

THE UNITED STATES OF AMERICA,
Defendant.

PETITION

Now comes plaintiff and makes this its petition

and complaint herein:

This action is instituted under the provisions of

Section 24(20) of the Judicial Code, as amended

(Title 28, Section 41, subd. (20), United States

Code Annotated), for the recovery of documentary

stamp taxes erroneously and illegally assessed

against and collected and withheld from plaintiff by

the defendant.

I.

Plaintiff during all of the times herein mentioned

was and still is a corporation organized and existing

under the laws of the State of Oregon, with its

principal office and place of business at Portland,

Oregon.

II.

During all of the year 1928 and to and including

July 17, 1933, and particularly on January 11, 1933,

Clyde G. Huntley was the duly appointed, qualified

and acting Collector of Internal Revenue of the
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United States for the District of Oregon. Said

Clyde G. Huntley, to whom plaintiff made payment

of the sums hereinafter set forth, is not now in [2]

office as Collector of Internal Revenue of the

United States for the District of Oregon, James W.
Maloney having been regularly appointed to suc-

ceed him in such office. Said James W. Maloney

since July 17, 1933, has been and now is the duly

appointed, qualified and acting Collector of Internal

Revenue of The United States for the District of

Oregon.

III.

On November 19, 1928, plaintiff's stockholders

transferred to voting trustees 1495 shares of plain-

tiff's stock, without par or face value, being all of

plaintiff's issued and outstanding stock except 5

qualifying shares. Said stockholders duly paid the

tax imposed by Title VIII of the Revenue Act of

1926 on all of said transfers. Thereafter, and on or

after November 20, 1928, plaintiff paid, distributed

and issued to its stockholders of record on Novem-

ber 20, 1928, a stock dividend of 198,500 shares,

without par or face value. Said stock dividend was

authorized by resolution of plaintiff's board of di-

rectors, duly adopted at a, meeting held on Novem-

ber 16, 1928, which resolution made said stock

dividend payable to the holders of plaintiff's stock

of record on November 20, 1928.

IV.

During November, 1931, the Commissioner of

Internal Revenue, through his authorized agents,
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examined plaintiff's books and records, and based

upon such examination, determined that plaintiff's

stockholders transferred not only the 1495 shares

of capital stock outstanding on November 19, 1928,

but also transferred the 198,500 additional shares

of stock [3] declared as a stock dividend by resolu-

tion adopted November 16, 1928, to holders of rec-

ord November 20, 1928, which said 198.500 shares

had not been issued at the date of the alleged trans-

fer thereof, November 19, 1928. The amount of

additional documentary stamp tax assessed by said

Commissioner of Internal Revenue, on said pre-

tended transfer, was $3,970.00. The said assessment

and collection of said sum by the Commissioner

of Internal Revenue were illegal.

y.

Section 800 of the Revenue Act of 1926, being a

part of Title VIII of that Act, provides as follows

:

"On and after the expiration of thirty days

after the enactment of this act there shall be

levied, collected, and paid, for and in respect

of the several bonds, debentures, or certificates

of stock and of indebtedness, and other docu-

ments, instruments, matters, and things men-

tioned and described in Schedule A of this title,

or for or in respect of the vellum, parchment,

or paper upon which such instruments, matters,

or things, or any of them, are written or

printed, by any person who makes, signs, issues,
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sells, removes, consigns, or ships the same, or

for whose use or benefit the same are made,

signed, issued, sold, removed, consigned, or

shipped, the several taxes specified in such

schedule. The taxes imposed by this section

shall, in the case of any article upon which a

corresponding stamp tax is now imposed by

law, be in lieu of such tax."

Schedule A of Title VIII of the Revenue Act of

1926, referred to in said Section 800, provides in

part as follows.

"3. Capital stock, sales or transfers:

On all sales, or agreements to sell, or memo-

randa of sales or deliveries of, or transfers of

legal title to shares or certificates of stock or

of profits or of interest in property or accumu-

lations in any corporation, or to rights to sub-

scribe for or to receive such shares or [4] cer-

tificates, whether made upon or shown by the

books of the corporation, or by any assignment

in blank, or by any delivery, or by any paper

or agreement or memorandum or other evidence

of transfer or sale, whether entitling the

holder in any manner to the benefit of such

stock, interest, or rights, or not, on each $100

of face value or fraction thereof, 2 cents, and

where such shares are without par or face

value, the tax shall be 2 cents on the transfer

or sale or agreement to sell on each share: ..."
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VI.

On January 11, 1933, plaintiff was compelled to

and did pay to the said Clyde G. Huntley, as Col-

lector of Internal Revenue of the United States

for the District of Oregon, the said additional

stamp tax asserted by the Commissioner, in the

amount of $3,970.00, together with interest thereon,

amounting to $216.77, a total of $4,186.77. Said

payment was made under specific protest and dur-

ess, and was accompanied by plaintiff's specific

claim in writing that the additional taxes assessed

against it were unlawful and incorrect.

VII.

On or about April 18, 1933, plaintiff filed with

the Commissioner of Internal Revenue, through the

Collector of Internal Revenue at Portland, Ore-

gon, as his authorized agent, its claim on Form 843

of the Treasury Department. Internal Revenue

Service, for the refund of said additional documen-

tary stamp taxes, with interest thereon, aggregat-

ing $4,186.77. Said claim for refund was rejected

by the Commissioner of Internal Revenue on July

31, 1933. The period of two years has not elapsed

since the rejection of said claim for refund. [5]

VIII.

No part of said additional taxes, amounting to

$3,970.00, or interest thereon, amounting to $216.77,

has been refunded to plaintiff.

Wherefore, plaintiff demands judgment against

the defendant for the sum of $4,186.77, plus interest
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thereon at the rate of six per cent, per annum from

and after January 11, 1933, and for plaintiff's costs

and disbursements herein.

CAREY, HART, SPENCER &

McCULLOCH,
IVAN F. PHIPPS,

Attorneys for Plaintiff.

State of Oregon,

County of Multnomah—ss.

I, Frank S. Hecox, being duly sworn, depose and

say that I am Secretary and Treasurer of Iron

Fireman Manufacturing Company, the plaintiff

above named, and as such officer am authorized to

verify the foregoing complaint; that I have read

the foregoing complaint and know the contents

thereof, and the same is true as I verily believe.

FRANK S. HECOX.

Subscribed and sworn to before me this 19th

day of July, 1935.

[Notarial Seal] IVAN F. PHIPPS,
Notary Public for Oregon.

My commission expires: Dec. 29, 1936.

[Endorsed] : Filed July 20, 1935. [6]

And Afterwards, to wit, on the 21st day of De-

cember, 1936, there was duly Filed in said Court,

an Answer in words and figures as follows, to wit:

[7]
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[Title of District Court and Cause.]

ANSWER
Comes Now Carl C. Donaugh United States At-

torney for the District of Oregon, by his Assistant,

J. Mason Dillard, and in answer to the complaint

heretofore on file in this cause, admits, denies and

alleges as follows

:

I.

Defendant admits the allegations contained in

Paragraph I and II of said complaint.

II.

Referring to Paragraph III of plaintiff's com-

plaint the defendant admits the material allegations

therein contained save and except that defendant

denies that the stockholders duly paid the tax im-

posed by Title 8 of the Revenue Act of 1926, upon

all of the transfers described in said Paragraph

[Order of Apr. 15, 1937, G. H. Marsh Clerk, by

H. S. Kenyon, Dep.] and defendant denies that the

said stock dividend was issued to the plaintiff's

original stockholders, but to voting trustees under

a voting trust agreement dated November 15, 1928,

and denies said stock dividend was payable to the

voting trustees other than by virtue of the transfer

by the original stockholders to them as trustees of

their right to receive the said dividend.

III.

Referring to Paragraph IY of said complaint

the defendant admits the material allegations

therein contained save and except the defendant
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denies that the assessment and collection of said

sum by the Commissioner of Internal Revenue was

illegal as alleged in Lines 6, 7 and 8 of said Para-

graph IV.

IV.

Defendant admits the material allegations con-

tained in [8] paragraph V of said Complaint.

V.

Referring to Paragraph VI of plaintiff's com-

plaint the defendant admits the materia] allegations

therein contained save and except defendant denies

that payment was made by the plaintiff under spe-

cific protest and duress and was accompanied by

plaintiff's specific claim in writing that the addi-

tional taxes assessed against it were unlawful and

incorrect as alleged in lines 12, 13, 14 and 15 of

said Paragraph VI.

VI.

Referring to Paragraphs VII and VIII of said

complaint, defendant admits the same and the whole

thereof.

Wherefore defendant prays that the plaintiff take

nothing by reason of its complaint and that de-

fendant have judgment for its costs and disburse-

ments herein incurred.

CARL C. DONAUGH,
United States Attorney for

the District of Oregon.

J. MASON DILLARD,
Assistant United States

Attorney.
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United States of America,

District of Oregon—ss.

I, J. Mason Dillard, being first duly sworn, depose

and say that I am a duly appointed, qualified and

acting Assistant United States Attorney for the

District of Oregon ; that I am possessed of informa-

tion from which I have prepared the foregoing An-

swer; that I have prepared and read the foregoing

Answer, and that the allegations therein contained

are true as I verily believe.

J. MASON DILLARD.

Subscribed and sworn to before me this 17th day

of December, 1936.

G. H. MAESH,
Clerk of the District Court of the United States

for the District of Oregon.

By H. S. KENYON, Deputy.

[Endorsed]: Filed December 21, 1936. [9]

And Afterwards, to wit, on the 10th day of April,

1937, there was duly Filed in said Court, a Stipula-

tion for trial by court without the intervention of

a jury, in words and figures as follows, to wit : [10]

[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated by and between the parties

hereto, through their respective attorneys, that the
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above entitled case shall be tried and determined by

the Court without the intervention of a jury.

CAREY, HART, SPENCER &
McCULLOCH,

FLETCHER ROCKWOOD,
IVAN F. PHIPPS,

Attorneys for Plaintiff.

J. MASON DILLARD,
Attorneys for Defendant.

[Endorsed] : Filed April 10, 1937. [11]

And Afterwards, to wit, on the 23rd day of June,

1938, there was duly Filed in said Court, a Stipula-

tion relating to submission of cause to Honorable

Claude McColloch, Judge of the above entitled

court, in words and figures as follows, to wit: [12]

[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated by and between the parties

hereto through their respective attorneys as follows

:

On April 15, 1937, this cause came on for trial

before the Honorable James Alger Fee, one of the

judges of the above entitled court, At that time pro-

ceedings were had as set forth in "Transcript of

Hearing", certified by Alva W. Person, reporter,

hereto attached and by this reference made a part

of this stipulation.
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Thereafter, the Honorable James Alger Fee re-

ferred this cause for disposition to the Honorable

Claude McColloch, one of the judges of the above

entitled court.

On June 22, 1938, the parties hereto appeared be-

fore the Honorable Claude McColloch by and

through their attorneys of record and stipulated

orally in open court that the matter should be con-

sidered and disposed of by the Honorable Claude

McColloch as though proceedings were had on June

22, 1938, before the Honorable Claude McColloch

precisely the same as those which were had on

April 15, 1937, before the Honorable James Alger

Fee, as set forth in said Transcript of Hearing,

which was at that time presented to the Honorable

Claude McColloch; and in particular, at said time

[13] and place stipulated orally that the motion for

judgment in its favor made by plaintiff and the mo-

tion for special findings of fact made by plaintiff

as set forth in said Transcript of Hearing were both

specifically made and renewed to the Honorable

Claude McColloch, and further, that the motion for

judgment in defendant's favor tendered by defend-

ant to the Honorable James Alger Fee on April 15,

1937, as shown in said Transcript of Hearing was

tendered to the Honorable Claude McColloch.

It was further stipulated orally that the parties

should reduce to written form the oral stipulation

made in open court at said time and place before

the Honorable Claude McColloch and this written

stipulation is specifically for the purpose of reduc-
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ing to writing and making a matter of record the

oral stipulation as made in open court at said time

and place before the Honorable Claude McColloch.

CHARLES E. McCULLOCH,
FLETCHER ROCKWOOD,
CAREY, HART, SPENCER &

McCULLOCH,
Attorneys for Plaintiff.

J. MASON DILLARD,
Attorney for Defendant.

[Endorsed] : Filed June 23, 1938. [14]

[Title of District Court and Cause.]

TRANSCRIPT OF HEARING

Portland, Oregon, April 15th, 1937,

11:35 o'clock A. M.

Before : Honorable James Alger Fee, Judge.

Appearances: Messrs. Carey, Hart, Spencer & Mc-

Culloch, and Mr. Fletcher Rockwood,

Attorneys for the Plaintiff;

Mr. Mason Dillard, Assistant United

States Attorney, appearing for the

Defendant.

Proceedings

The Court : You may proceed, gentlemen.

Mr. Dillard: May it please the Court, in this

matter of the Iron Fireman Manufacturing Com-
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pany vs. The United States, the defendant desires

to move to amend its answer by interlineation, in

the following respect. I believe from conversations

with Mr. Rockwood that he will be able to indicate

to the Court that he has no objection to this amend-

ment. Referring to page 1 of the answer, and to

paragraph II, the defendant desires to strike out

the words as alleged in lines 12, 13 and 14 thereof

and add the following at the end of the paragraph;

that is, commencing [14-B] on line 21 of the an-

swer, add these words: "and defendant denies that

the said stock dividend was issued to the plaintiff's

original stockholders but to voting trustees under a

voting trust agreement dated November 15th, 1928,

and denies said stock dividend was payable to the

voting trustees other than by virtue of the transfer

by the original stockholders to them as trustees of

their right to receive the said dividend". Will you

be able to consent to that I

Mr. Rockwood: Yes. I have no objection to that

amendment.

The Court : Amendment allowed.

Mr. Rockwood: Now, if your Honor please, this

is an action at law brought under sub-section 20 of

section 41, Title 28, being Section 24 of the Judicial

Code, to recover from the United States docu-

mentary stamp taxes illegally assessed and collected

from the plaintiff, Iron Fireman Manufacturing

Company. While this case has been waiting for

trial plaintiff and defendant have prepared a com-

plete stipulation of facts. I have here before me the
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original, signed by myself and my firm for plain-

tiff, and signed by Mr. Dillard for the United

States. I wish to offer the stipulation of facts in

evidence.

The Court: Has there been any stipulation that

this cause may be tried without a jury?

Mr. Rockwood: Yes. That was filed last Satur-

day. The stipulation was entered into and filed last

Saturday, that the case might be submitted to the

Court without a jury.

I want to state very briefly to the Court what the

nature of this suit is and then make my suggestions

later on as to the submission of this case to the

Court.

. On November 16, 1928—this is not a complete

statement of facts but it will tell generally what the

situation is—on November 16, 1928, there were out-

standing fifteen hundred shares of no par common
stock of Iron Fireman Manufacturing Com- [14-C]

pany. On that date the board of directors of the

company declared a stock dividend, payable on No-

vember 20, 1928, to stockholders of record as on

that date. The dividend was 198,500 shares of same

no par common stock. On November 19th the

holders of the 1500 shares transferred all the

shares, except five shares which went as qualify-

ing shares to directors, to voting trustees. On No-

vember 20th, in accordance wTith the resolution of

November 16th, there were issued to the voting

trustees these 198,500 shares.
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The tax which has been assessed was assessed

upon the theory that there was a transfer by the

original stockholders to the voting trustees of the

right to receive the 198,500 shares.

Under the Revenue Act of 1926, which is ap-

plicable, there is a tax imposed upon a transfer of

a right to receive shares. Under the regulations

there is a tax imposed upon the right to receive a

stock dividend—a transfer of a right to receive a

stock dividend already declared, and the question

which will be presented is whether there was a

transfer of a right to receive these 198,500 shares

or a transfer of a right to receive a stock dividend

already declared. The amount involved is two cents

per share on the 198,500 shares, or $3870—1 think

that is the amount—plus interest somewhat in ex-

cess of two hundred dollars that was paid by the

plaintiff to the United States in response to this

assessment. We are seeking to recover $4100, plus

interest from the date of payment.

Now the stipulation which I have offered in evi-

dence is the complete case of the plaintiff and the

plaintiff rests.

Mr. Dillard: May it please the Court, we can ac-

cept Mr. Rockwood's statement of the issues of this

case. I think there is just the one issue in it. It is

probably a case in which memorandums to the

court or briefs would be of assistance in determin-

ing the cause, and it was discussed I believe that

wre would [14-D] ask your Honor's permission to

file briefs within what, thirty days?
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Mr. Rockwood: Mr. Winter, from Seattle, and I

discussed the time of briefs, and he suggested, and

I agreed, that plaintiff would file a brief, if satis-

factory to the Court, within thirty days, and that

he would then have thirty days to file an answer-

ing brief, and we would have time necessary to file

a reply, if one were to be filed, and the case sub-

mitted then to the Court on briefs. I take it the de-

fendant has no testimony other than the stipu-

lation?

Mr. Dillard : No. We have just one matter.

Mr. Rockwood : With the record as it now stands,

plaintiff moves for a judgment in its favor upon

the ground that the pleadings, the stipulated facts,

and the only evidence in the record, will support

no other conclusion. Plaintiff also makes a motion

that the Court make special findings of fact in con-

formity with the facts as set forth in the stipula-

tion offered in evidence this morning.

Mr. Dillard : And, if the Court please, the defend-

ant desires to tender a motion for a judgment. We
will tender it in writing (passing paper to the

Clerk), and we would ask the permission of the

Court to tender special requested findings.

The Court: The Court allows plaintiff to May
15th to file the opening brief, the defendant until

June 15th to answer, and plaintiff to July 1st to

reply.

Mr. Rockwood: That concludes the matter, I be-

lieve, your Honor.

The Court: Court is in recess until 1:20. [14-E]
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REPORTER'S CERTIFICATE

United States of America,

State of Oregon,

County of Multnomah—ss.

I, Alva W. Person, hereby certify that I am a

qualified and experienced shorthand reporter, that

I reported in shorthand the proceedings had and

statements made in the above entitled cause on

Thursday, April 15, 1937, beginning at 11:35 o'clock

A. M., and that I subsequently reduced my short-

hand notes to typewriting, and that the foregoing

and hereto attached five pages of typewritten mat-

ter, numbered from 1 to 5, inclusive, contains a

full, true and accurate record of the testimony

taken upon said hearing in shorthand, as aforesaid,

and of the whole thereof.

Dated at Portland, Oregon, this 21st day of

June, 1938.

ALVA W. PERSON
Reporter.

[Endorsed]: Filed June 23, 1938. [14-F]

And,
(

to wit, on the 15th day of April, 1937 there

was duly Filed in said Court, a Stipulation of

facts, with exhibits attached, in words and figures

as follows, to wit: [15]

[Title of District Court and Cause.]

STIPULATION OF FACTS

Come Now the plaintiff by Fletcher Rockwood

and Carey, Hart, Spencer & McCulloch, its attor-
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neys, and the defendant by Carl C. Donaugh,

United States Attorney for the District of Oregon,

and J. Mason Dillard, Assistant United States At-

torney for said District, and stipulate that the fol-

lowing facts may be taken as true at the trial or

any subsequent trial hereof:

I.

Plaintiff during all of the times herein men-

tioned was and still is a corporation organized and

existing under the laws of the State of Oregon,

with its principal office and place of business at

Portland, Oregon.

II.

During all of the year 1928 and to and including

July 17, 1933, and particularly on January 11, 1933,

Clyde G. Huntley was the duly appointed, qualified

and acting Collector of Internal Revenue of the

United States for the District of Oregon. Said

Clyde G. Huntley, to whom plaintiff made pay-

ment of the sums hereinafter set forth, is not now

in office as Collector of Internal Revenue of the

United States for the District of Oregon, James

W. Maloney having been regularly appointed to

succeed him in such office. Said James [16] W.
Maloney since July 17, 1933, has been and now is

the duly appointed, qualified and acting Collector

of Internal Revenue of The United States for the

District of Oregon.

III.

On November 2, 1928, the stockholders of the

plaintiff corporation and the plaintiff corporation
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entered into a written agreement with Blyth,

Witter & Co., a California corporation, a true copy

of which agreement is hereto attached, marked Ex-

hibit "A", and by reference made a part hereof as

if set out hoc verba.

On November 14, 1928, the stockholders of the

plaintiff corporation held a special meeting, at

which meeting a resolution was introduced and

adopted ; a true and correct copy of that portion of

the minutes of said meeting and resolution appear-

ing on pages 57, 58 and 59 of the minute book of

said corporation is hereto attached, marked Ex-

hibit "B", and by reference made a part hereof as

if set out hoc verba.

On November 14, 1928, the directors of the plain-

tiff corporation held a special meeting, at which

meeting a resolution was adopted amending the

articles of incorporation of plaintiff corporation; a

true and correct copy of that portion of the min-

utes of said meeting appearing on page 64 of the

minute book of said corporation is hereto attached,

marked Exhibit "C", and by reference made a part

hereof as if set out hoc verba.

On November 15, 1928, T. H. Banfield, F. S.

Hecox, M. E. Parker, and Alice Banfield, as parties

of the first part, entered into an agreement with

T. H. Banfield, Mansel P. Griffiths, E. C. Sammons,

T. Henry Boyd, and W. H. Gray, as parties of the

second part, and their successors, as voting trus-

tees, a true copy of which agreement is hereto at-

tached, marked Exhibit "D", and by reference
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made a part hereof as if set out hoc verba. [17]

On November 15, 1928, and for a period prior

thereto and prior to November 1, 1928, the stock

of the plaintiff corporation then issued and out-

standing consisted of 1500 shares, without par

value, and were issued to stockholders as follows:

T. H. Banfield 736.65 shares

M. E. Parker 743.75 shares

Alice Banfield 9.8 shares

F. S. Hecox 9.8 shares

1500.00 shares

On November 16, 1928, the Board of Directors

of plaintiff corporation held a special meeting; a

true and correct copy of the minutes and transac-

tions of said meeting is hereto attached, marked

Exhibit U E", and by reference made a part hereof

as if set out hoc verba.

On November 19, 1928, the said 1500 shares here-

inbefore referred to were transferred and reissued

by certificates numbered as follows:

Certificate Number Issued to Number of Shares

5 T. H. Banfield 1

6 W. H. Gray 1

7 E. C. Sammons 1

8 Mansel P. Griffiths 1

9 T. Henry Boyd 1

10 Voting Trustees 731.65

11 Voting Trustees 743.75

12 Voting Trustees 9.8

13 Voting Trustees 9.8

On said date there were affixed to certificates there-

tofore outstanding documentary stamps in the sum



22 Iron Fireman Mfg. Co. vs.

of $30.02 at the rate of 2$ per share for the trans-

fer of 1500 shares.

On November 20, 1928, there was issued by plain-

tiff corporation its Certificate No. 14 for 198,500

shares of its common stock, without par value, to

voting trustees, and on said date there were affixed

to the stub of said certificate for 198,500 shares

documentary stamps of the face value of $1091.76,

which was computed at the [18] rate of 14 for each

$20 of actual value of said 198,500 shares, said

shares at the time of the issuance of said certifi-

cate having had an actual value of $11 per share;

said 198,500 shares were distributed and issued to

voting trustees who were stockholders of record on

November 20, 1928, and were a stock dividend.

IV.

During November, 1931, the Commissioner of In-

ternal Revenue, through his authorized agents, ex-

amined plaintiff's books and records, and based

upon such examination, determined that plaintiff's

stockholders transferred not only the 1495 shares

of capital stock outstanding on November 19, 1928,

but also transferred the right to receive the 198,500

additional shares of stock declared as a stock divi-

dend by resolution adopted November 16, 1928, pay-

able to the stockholders of record as of November

20, 1928, which said 198,500 shares had not been

issued at the date of the alleged transfer thereof,

November 19, 1928; the amount of additional docu-

mentary stamp tax assessed by said Commissioner

of Internal Revenue, on said pretended transfer,

was $3,970.00.
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V.

On January 11, 1933, plaintiff was compelled to

and did pay to the said Clyde Gr. Huntley, as Col-

lector of Internal Revenue of the United States

for the District of Oregon, the said additional

stamp taxes asserted by the Commissioner, in the

amount of $3,970.00, together with interest thereon,

amounting to $216.77, a total of $4,186.77 ; said pay--

ment was accompanied by plaintiff's claim for

abatement, certified photostat copy of which is

hereto attached, marked Exhibit "F", and by refer-

ence made a part hereof as if set out hoc verba.

VI.

On or about April 18, 1933, plaintiff filed with

the Com- [19] missioner of Internal Revenue,

through the Collector of Internal Revenue at Port-

land, Oregon, as his authorized agent, its claim

on Form 843 of the Treasury Department, Internal

Revenue Service, for the refund of said additional

documentary stamp taxes, with interest thereon, ag-

gregating $4,186.77; said claim for refund was re-

jected by the Commissioner of Internal Revenue on

July 20, 1933. A certified copy of said claim for

refund and letter of rejection dated July 20, 1933,

are hereto attached, marked Exhibit "Gr", and by

reference made a part hereof as if set out hoc

verba.

VII.

No part of said additional taxes, amounting to

$3,970.00, or interest thereon, amounting to $216.77,

has been refunded to plaintiff.
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It Is Further Stipulated and Agreed that this

stipulation may be introduced by either of the

parties hereto for the purpose of establishing the

facts herein stipulated.

It Is Further Stipulated that this stipulation

shall not be construed as an admission or conces-

sion by either party that the facts herein stated

are or any particular fact herein stated is relevant

oi- material under the issues raised by the plead-

ings, and both parties specifically reserve the right

to object to the reception in evidence or the con-

sideration by the court of the facts herein stated

or of any particular fact herein stated upon the

ground that said fact or facts are irrelevant and im-

material under the issues raised by the pleadings.

The parties hereto are not stipulating as to any

provision of law involved herein, although they

may be set forth in the petition. This stipulation

is solely for the purpose of establishing [20] the

facts stipulated.

FLETCHER ROCKWOOD
CAREY, HART, SPENCER &

McCULLOCH
Attorneys for Plaintiff

CARL C. DONAUGH
United States Attorney for

the District of Oregon

J. MASON DILLARD
Assistant United States

Attorney. [21]
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STIPULATION OF FACTS

EXHIBIT A
This Memorandum of Agreement made Novem-

ber 2, 1928, by and between the undersigned stock-

holders of the Iron Fireman Manufacturing Com-

pany, an Oregon corporation (hereinafter called

the "stockholders"), Parties of the First Part,

Blyth, Witter & Co., a California corporation,

(hereinafter called the "banker"), Party of the

Second Part, and Iron Fireman Manufacturing

Company, an Oregon corporation (hereinafter

called the "Oregon corporation"), Party of the

Third Part, Witnesseth:

(a) Whereas the stockholders represent that

they are the owners and holders of all of the au-

thorized and issued capital stock of the Oregon

corporation, consisting of fifteen hundred (1500)

shares without par value, and

(b) Whereas the stockholders propose to reo-

ganize and recapitalize the Oregon corporation and

to amend the Articles of Incorporation of the Ore-

gon corporation under a plan which will result in

increasing the authorized capital stock of said cor-

poration so that the same will consist of two hun-

dred thousand (200,000) shares without par value,

and

(c) Whereas the Board of Directors of the Ore-

gon corporation by resolution duly adopted have

ratified and approved all of the provisions of this

agreement and have authorized the execution of
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the same on its behalf by its duly authorized offi-

cers, and

(d) Whereas it is planned to issue said addi-

tional capital stock pursuant to the plan for the

reorganization and recapitalization of the Oregon

corporation as a stock dividend without the sur-

render of the 1500 shares now outstanding so that

the entire authorized capital stock after amend-

ment of said Articles of Incorporation will be out-

standing in the hands of the present stockholders

and said stockholders are desirous upon the acquisi-

tion of said [22] stock to cause the same to be de-

posited under a voting trust agreement as herein-

after provided and to sell to the Banker voting

trust certificates representing one hundred fifty

thousand (150,000) shares of such stock for a total

purchase price of One Million Six Hundred Fifty

Thousand ($1,650,000) Dollars, and

(e) Whereas under the terms, provisions and

conditions of this agreement the Banker is willing

to pay said One Million Six Hundred Fifty Thou-

sand ($1,650,000) Dollars for said purchase price,

Now, Therefore, the parties hereto agree as

follows

:

(1) The Oregon corporation shall, at its own

expense, cause Price, Waterhouse & Co. to make a

detailed audit of the business operations of the Ore-

gon corporation for the years 1925, 1926, and 1927

and for the seven (7) months ended July 31st, 1928,

and shall furnish to the banker on or before No-

vember 10th, 1928, detailed profit and loss state-
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ments covering said periods and balance sheets as

of the last day of each of said periods, all certified

by Price, Waterhouse & Co., which profit and loss

statements and balance sheets the Oregon corpora-

tion and the stockholders represent will be true and

correct profit and loss statements and balance

sheets of the Oregon corporation as of the dates

and periods covered thereby.

(2) Banker agrees to cause an industrial sur-

vey to be made of the business and affairs of the

Oregon corporation by Messrs. Sanderson and

Porter, or other engineers satisfactory to the

Banker, the expense of which survey, if this deal is

consummated, is to be borne by the Oregon corpo-

ration, but if not consummated to be borne by the

Banker.

(3) Unless the said financial audits provided

for in Paragraph (1) hereof certified by Price,

Waterhouse & Co. show the annual net earnings of

the Oregon corporation, after proper [23] allow-

ance for depreciation and after setting up a re-

serve for all taxes, for the year 1925 to be at least

Sixty-seven Thousand ($67,000) Dollars, for the

year 1926 at least One Hundred Forty-one Thou-

sand ($141,000) Dollars, and for the year 1927 at

least Three Hundred Seventy-one Thousand ($371,-

000) Dollars and earnings, after such allowance for

depreciation and setting up such reserve, for the

seven (7) months ended July 31st,
(

1928, at least

One Hundred Thirty Thousand ($130,000) Dollars

and the net worth of the Oregon corporation on
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July 31st, 1928, to be at least Eight Hundred Sev-

enty-three Thousand ($873,000) Dollars, and unless

the Banker shall notify the stockholders in writing

not later than November 12th, 1928, that it is, satis-

fied with the report of Messrs. Sanderson and

Porter or other engineers, then no party to this

agreement shall be under any further obligation to

any other.

(4) If the notice referred to in Paragraph (3)

hereof shall be given by the Banker within the

time specified in said paragraph, the stockholders

shall

:

(a) Cause the authorized capital stock of the

Oregon corporation to be duly increased to two

hundred thousand (200,000) shares without par

value and cause the Articles of Incorporation of

said Oregon corporation to be so amended as to

provide that the stockholders shall not have any

preemptive or other right to subscribe to any in-

crease in the authorized stock of said corporation

and to take such other steps and perform such

other acts as will preclude the exercise of any pre-

emptive or other right of stockholders to subscribe

to any increase in the authorized stock of said cor-

poration, action in these several respects to be such

as meets the approval of the attorneys for [24]

Banker and in this respect stockholders will if de-

sired execute formal waivers of any preemptive or

other right to subscribe to any increase in the au-

thorized stock of said corporation.

(b) At or before the date hereinafter provided
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for the delivery to the Banker of voting trust cer-

tificates representing stock of the Oregon corpora-

tion to be purchased by the Banker (hereinafter

called the "closing date"), cause the Oregon cor-

poration to declare a stock dividend of all of the

capital stock of said company when the increase

thereof has been authorized as hereinabove pro-

vided, so that the entire authorized capitalization

will be outstanding in the hands of the stock-

holders, and will deliver to Banker such abstracts

of title and evidences of ownership as will show

good and marketable title free and clear of all in-

cumbrances and liens whatsoever to all of the prop-

erty and assets shown by the financial audits pro-

vided in Paragraph (1) hereof to be claimed by

Oregon corporation as constituting its property.

(c) At or before the closing date, deliver to the

Oregon corporation an agreement of guaranty and

indemnity duly executed by Thomas H. Banfield

and M. E. Parker, both of Portland, Oregon, said

persons being the principal stockholders of the Ore-

gon corporation, or in the event of the death of

either Thomas H. Banfield, or said M. E. Parker,

prior to the closing date then such other agreement

of guaranty or suretyship as may be satisfactory

to the Banker agreeing to hold harmless and in-

demnify the Oregon corporation from any and all

claims and demands against and liabilities of the

Oregon corporation not (A) shown on the balance

sheet of the Oregon corporation as of [25] July

31st, 1928, certified by Price, Waterhouse & Co.,
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or (B) incurred in the ordinary and normal opera-

tion of the manufacturing business of the Oregon

corporation from and after July 31st, 1928, except-

ing, however, from such guaranty any liability to

Iron Fireman Corporation, a Nebraska corpora-

tion, with respect to the suit referred to in Para-

graph (4-h).

(d) At the closing date deliver to the Banker a

certificate signed by the president and treasurer of

the Oregon corporation that the conduct of the

business of the Oregon corporation subsequent to

July 31st, 1928, has not reduced the net worth of

the Oregon corporation below Eight Hundred Sev-

enty-three Thousand ($873,000) Dollars.

(e) At or before the closing date, deliver to the

Oregon corporation an instrument signed by said

Thomas H. Banfield, of Portland, Oregon, wherein

said Thomas H. Banfield agrees wTith the Oregon

corporation that he will not for a period of ten

(10) years and within the territory of the United

States except the State of New Mexico, directly or

indirectly enter into or conduct or be employed in

any line or lines of business competing with or

similar to those to be conducted by the Oregon cor-

poration unless such business is done through or

employment is by the Oregon corporation.

(f) At the closing date, deliver to the Banker

a certificate signed by the president and treasurer

that the Oregon corporation has neither declared

nor paid to its stockholders any dividends, nor

made any capital distributions since January 1st,
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1928, except dividends amounting in the aggregate

to not more than Fifty-two Thousand Five Hun-

dred ($52,500) Dollars paid prior to July 31st,

1928, and except the stock dividend provided in

Paragraph (4-b). [26]

(g) At or before the closing date furnish to the

Banker sufficient evidence that all laws of the State

of Oregon have been complied with in order to

carry out the terms of this agreement, including

but not by this enumeration excluding other items,

the legality of action to amend the articles of in-

corporation of said Oregon corporation and to

deny to the stockholders thereof any preemptive

or other right to purchase stock in the event of an

increase of the authorized stock of said corpora-

tion. The furnishing of such evidence may be

waived in writing by the Banker.

(h) At the closing date, furnish certificate of

the president of the Oregon corporation that to the

best of his belief no litigation is pending or threat-

ened against the Oregon corporation, except that

there is pending a suit by the Iron Fireman Cor-

poration, a Nebraska corporation, for approxi-

mately Eighty Thousand ($80,000) Dollars, and

that the Oregon corporation is not subjected to the

obligation of any commitments or any unusual con-

tracts other than those made in the ordinary and

usual course of business and that the changes in the

assets and the liabilities from July 31st, 1928, to

the date of closing have not been other than such
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changes as have resulted from the normal opera-

tions of the business during such period.

(i) At or before the closing date, cause to be

elected a board of directors of the Oregon corpora-

tion consisting of five (5) members, two (2) of

whom shall be nominated by the Banker, two (2) of

whom shall be nominated by the stockholders and

one (1) of whom shall be agreed upon between the

Banker and the stockholders.

(j) At or before the closing date, cause to be

entered into a voting trust agreement in form and

terms approved by the Banker providing for five

(5) voting trustees, of whom two (2) [27] shall be

nominated by the Banker, twTo (2) by the stock-

holders, and one (1) by agreement between the

Banker and the stockholders, which voting trust

agreement shall terminate ten (10) years from its

date, unless sooner terminated by the voting trus-

tees, and will cause to be deposited thereunder the

two hundred thousand (200,000) shares of stock of

the Oregon corporation referred to above.

(k) At or before the closing date, deliver to the

Banker a certificate of American Appraisal Co.,

showing the appraised value of the real estate in-

cluded in the property and assets of the Oregon cor-

poration to be at least equal in amount to the value

of such real estate as shown on the balance sheet of

the Oregon corporation as of July 31st, 1928, certi-

fied by Messrs. Price, Waterhouse & Co.

(1) At or before the closing date deliver to the

Banker an opinion or opinions of counsel satisfac-
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tory to the Banker to the effect that the increase in

authorized capital stock of the Oregon corporation

has been duly effected and authorized and that the

Oregon corporation has good and marketable title

to the business and assets set forth in the audit

hereinabove provided for, free and clear of all liens

and incumbrances, that the two hundred thousand

(200,000) shares of stock of the Oregon corpora-

tion have been duly issued as fully paid and non-

assessable stock thereof and have been duly ac-

quired b}^ the stockholders and duly deposited under

the voting trust agreement herein referred to and

that the stockholders have good and marketable

title to the voting trust certificates representing

said shares.

(m) At or before the closing date will cause

Thomas II. Banfield and Edward C. Sammons and

the Oregon corporation to [28] enter into such

agreements, if any, as the Banker may deem neces-

sary or advisable, with respect to the employment

of said persons by the Oregon corporation.

(5) The Banker and the stockholders agree that

at the closing date, if and provided the stock-

holders and Oregon corporation shall have carried

out all the obligations on their part to be performed

pursuant to the provisions of this agreement, the

stockholders will sell to the Banker and the Banker

will buy from the stockholders an aggregate of one

hundred fifty thousand (150,000) shares of the au-

thorized and issued two himdred thousand (200,000)
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shares of stock of the Oregon corporation, without

par value, represented by voting trust certificates

issued under the voting trust agreement provided

for in subdivision (j) of Paragraph (4) of this

agreement, for an aggregate purchase price of One

Million Six Hundred Fifty Thousand ($1,650,000)

Dollars cash payable at the closing date on the de-

livery of said voting trust certificates. It is agreed

among the several stockholders that the voting

trust certificates to be sold shall be furnished by the

several stockholders pro-rata according to their re-

spective holdings.

(6) The stockholders agree to give written

notice to the Banker on or before five (5) days sub-

sequent to the giving of the notice by the Banker

to the stockholders referred to in Paragraph (3)

hereof, that they will be prepared to make delivery

of the voting trust certificates hereunder on and

after a date to be stated in such notice, which date

shall be within five (5) days from the date of such

notice. If the stockholders fail to give such notice

on or before such first mentioned date then the

Banker's obligation to accept delivery hereunder

shall, at its election, terminate. If such notice has

been given within such period the Banker will give

to the stockholders at least [29] three (3) days

notice in advance of the date at which it will ac-

cept delivery of said voting trust certificates and

make payment therefor (which date shall be con-

sidered the closing date as referred to in this agree-

ment) which closing date shall not be more than
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ten (10) days from the date stated in the notice

from the stockholders to the Banker. If the stock-

holders shall fail to cause delivery to be made at

the office of the Banker, Pacific Building, Port-

land, Oregon, at the time specified in such notice to

be given by the Banker as in this paragraph pro-

vided, then the banker's obligation to accept de-

livery and make payment of the purchase price

hereunder shall, at its election, terminate. Time is

of the essence of this agreement.

(7) It is agreed that the Banker's obligation

hereunder to purchase voting trust certificates

representing one hundred fifty thousand (150,000)

shares of stock of the Oregon corporation, as

herein provided, shall be subject to the express con-

dition precedent that there shall have been no sub-

stantial change in security market conditions which

shall, in the opinion of the Banker, make it imprac-

ticable to attempt to market said voting trust cer-

tificates to the public.

(8) The obligation of the Banker under this

agreement to purchase voting trust certificates rep-

resenting one hundred fifty thousand (150,000)

shares of stock of the Oregon corporation is fur-

ther expressly subject to the condition precedent

that the Oregon corporation shall not at or prior

to the closing date have suffered a substantial loss

on account of fire, accident or other calamity, re-

gardless of whether or not such loss shall have been

insured against. [30]
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(9) The stockholders agree that they will trans-

fer and deliver to the Oregon corporation or deposit

under an agreement, voting trust certificates calling

for an aggregate of seventeen hundred fifty (1750)

shares of stock of the Oregon corporation, and the

Banker agrees that it will transfer and deliver to

the Oregon corporation or deposit under an agree-

ment voting trust certificates calling for five thou-

sand two hundred fifty (5250) shares of stock of the

Oregon corporation, which arrangement with the

Oregon corporation or agreement will provide for

the payment in cash for said voting trust certifi-

cates so transferred and delivered at the price of

Eleven ($11) Dollars per share, such shares repre-

sented by voting trust certificates to be used by the

Oregon corporation for the purpose of sale to em-

ployees of the Oregon corporation at a price per

share at which the same are purchased.

(10) The stockholders agree to have the presi-

dent of the Oregon corporation write to the Banker

a letter, in form satisfactory to the Banker, setting

forth the facts in regard to the history, business

and financial condition and earnings of the Oregon

corporation, which the Banker may use in any

circulars or advertisements issued by it, but it is

understood that such president shall not be required

to include in such letter any representations not

shown to exist by the audits and investigations to

be made pursuant to the provisions of Paragraphs

(1) and (2) of this agreement.
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(11) The stockholders agree to cause the Oregon

corporation to take or cause to be taken such steps

as may in the opinion of counsel for the Banker

be necessary or advantageous with respect to secur-

ing such permission as may be required to [31 ] per-

mit the Banker or its assigns to make sales to the

public of voting trust certificates representing

shares of stock of the Oregon corporation under

the laws of the states of Oregon, Washington

and/or California, it being agreed that the expenses

in connection therewith shall be borne by the Ore-

gon corporation.

(12) All legal proceedings and all instruments

and documents in any way used or employed in

connection with the increase of the authorized capi-

tal stock of no par value of the Oregon corporation,

the acquisition by the stockholders of the two hun-

dred thousand (200,000) shares of stock of the Ore-

gon corporation, the formation of the voting trust

agreement herein provided for and the issuance of

voting trust certificates representing the stock de-

posited thereunder, the sale to the Banker of the

voting trust certificates representing one hundred

fifty thousand (150,000) shares of said stock, or in

any way used or employed in connection with or

pursuant to any provisions of this agreement what-

soever, shall be in form and substance as approved

by counsel for the Banker, and no obligation on

the part of the stockholders or the Oregon corpora-

tion shall be deemed to have been performed by

them or it under the provisions of this agreement
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unless all legal proceedings and instruments and

documents in any way connected therewith, or

deemed by counsel for the Banker to be advisable

in connection therewith, shall have received such

approval of counsel for the Banker. The stock-

holders and the Oregon corporation agree to per-

mit counsel for the Banker to have free access to

the books, records and papers of the Oregon corpo-

ration at all times until delivery of voting trust

certificates to the Banker hereunder, and agrees to

furnish on demand to the Banker or counsel for

the Banker, certified copies of any and all of such

instruments, documents, records and/or papers.

[32]

(13) All notices under this agreement shall be

in writing, and if to the stockholders shall be suffi-

ciently given in all respects if delivered to Thomas

H. B airfield in person or posted by registered mail

at Portland, Oregon, to Thomas H. Banfield, at 984

East 17th Street, Portland, Oregon, or to such

other person or persons and at such address as the

stockholders may in writing signed by all of the

stockholders notify the Banker; and if to the Ore-

gon corporation shall be sufficiently given in all

respects if delivered in person to the president,

treasurer or secretary of the Oregon corporation

or posted by registered mail at Portland, Oregon,

addressed to the Oregon corporation, at 984 East

17th Street, Portland, Oregon ; and if to the Banker

shall be sufficiently given in all respects if delivered

in person to Mansel P. Griffiths, or posted by reg-
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istered mail at Portland, Oregon, addressed to the

Banker at Pacific Building, Portland, Oregon.

(14) It is agreed that all expenses paid by or

incurred by the Banker in connection with this

agreement, including the fees and expenses of coun-

sel shall be paid by the Oregon corporation and if

this agreement shall not be carried out through no

fault of the Banker, said notice provided in Para-

graph (3) hereof having been given, the expenses

shall be the full measure of the liability of the Ore-

gon corporation and of the stockholders. If stock-

holders and Oregon corporation perform all acts

by them or either of them to be performed prelim-

inary to closing the sale herein provided, but

Banker fails to purchase without fault of stock-

holders or Oregon corporation, the expense incurred

in connection with this agreement shall be paid

by Banker.

(15) In consideration of the premises and to

insure performance of this contract in any event,

simultaneously with the execution of this contract

stockholders shall endorse in blank and deposit with

Omar C. Spencer, as trustee, to hold, receive and

transfer the stocks and certificates covered by this

contract, all of the presently out- [33] standing

capital stock of the Oregon corporation with full

power to receive all stocks issued as stock dividends

as herein provided, to deposit all of said capital

stock, both that presently outstanding and that to

be issued as stock dividends, under the voting trust

agreement herein provided, to receive voting trust



40 Iron Fireman Mfg. Co. vs.

certificates therefor and to distribute said certifi-

cates under the terms of this contract to the parties

entitled thereto as their interests herein and upon

the stock books of said company appear.

Said trustee is hereby appointed to represent all

parties hereto and each individual stockholder of

Oregon corporation clothed with authority to make

such transfers of stock and voting trust certificates

as this contract may provide, regardless of the

death, incapacity or unwillingness to perform of

any stockholder of said Oregon corporation. To

that end each individual stockholder signing this

agreement hereby irrevocably assigns to said trustee

the capital stock of Oregon corporation now stand-

ing in the name of such stockholder and authorizes

and empowers said trustee to cause said stock to be

transferred on the stock books of the corporation

to said trustee; to vote said stock at meetings of

the stockholders of Oregon corporation to consum-

mate the increase in capitalization herein provided;

to receive all stock dividends; to deposit all stock

under the said voting trust agreement; to receive

voting trust certificates therefor and distribute the

same; and generally to do all things and perform

all acts as holder of said stock and voting trust cer-

tificates necessary in the opinion of counsel for

banker to carry out and perform the terms and

conditions hereof and consummate the sale to

banker herein provided.

(16) This contract shall be considered and con-

strued according to the laws of the State of Oregon.
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(17) This agreement and each of its provisions

shall bind and inure to the benefit of the parties

hereto, their respec- [34] tive legal representatives,

successors and assigns.

In Witness Whereof, the parties of the first part

have hereunto set their hands and seals, and the

parties of the second and third parts have caused

this instrument to be executed by their officers,

thereunto duly authorized and their respective cor-

porate seals to be hereunto affixed, the day and year

first above written, executing the same in four

originals.

T. H. BANFIELD, L. S.

F. S. HECOX, L. S.

M. E. PARKER, L. S.

ALICE BANFIELD, L. S.

Parties of the First Part.

BLYTH, WITTER & CO.,

Attest: By T. HENRY BOYD,
Party of the Second Part.

IRON FIREMAN MANUFACTURING
COMPANY,
By T. H. BANFIELD,

Party of the Third Part.

Attest F. S. HECOX.

I hereby agree to act as trustee and perform the

services provided in the foregoing agreement.

OMAR C. SPENCER.
[35]
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EXHIBIT B

Special Meeting of Stockholders of Iron Fireman

Manufacturing Company
Portland, Oregon, November 14, 1928.

A special meeting of the stockholders of Iron

Fireman Manufacturing Company was held this

day at 1410 Yeon Building, Portland, Oregon, at

the hour of five o'clock p. m.

All of the stockholders were present in person as

follows

:

M. E. Parker, representing 743.75 shares

T. H. Banfield, representing- 736.65 shares

Alice Banfield, representing 9.8 shares

P. S. Heeox, representing 9.8 shares

Total 1500.00 shares

The president, T. H. Banfield, presided and the

secretary, F. S. Hecox, kept the minutes of the

meeting.

The president stated that under a plan of reor-

ganization and recapitalization heretofore agreed

upon by all of the stockholders, the object of the

meeting was for the purpose of voting upon the

resolution increasing the capital stock of this

corporation from 1500 shares of common stock

without nominal or par value to 200,000 shares of

common stock without nominal or par value, and

further providing that the capital stock of this

corporation shall not carry any pre-emptive or pref-

erential right of subscription to any shares of any

class of stock of this corporation or to any obliga-
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tions convertible into stock of this corporation and

making further provisions as to said capital stock

as provided for in the resolution hereinafter set

out ; and further amplifying and making more spe-

cific the corporate powers of this corporation. [36]

The following resolution was thereupon intro-

duced and having been duly seconded and adopted,

all of the outstanding stock of the corporation vot-

ing in favor of said resolution

:

Resolved that the capital stock of Iron Fire-

man Manufacturing Company be increased

from 1500 shares of common stock without

nominal or par value to 200,000 shares of com-

mon stock without nominal or par value, and

Be It Further Resolved, that the capital

stock of this corporation shall not carry any

pre-emptive or preferential right of subscrip-

tion to any shares of any class of stock of this

corporation, or to any obligations convertible

into stock of this corporation ; the holders of the

capital stock of this corporation shall not be

entitled to subscribe for any additional stock,

or any bonds, notes, debentures, or other obli-

gations convertible into stock that may at any

time be issued or sold by this corporation, ex-

cept that whenever the board of directors of

this corporation in its discretion may from

time to time so determine, the holders of the

shares of common stock of this corporation may

be given a right of subscription to new shares

of stock of this corporation or to any obliga-

tions issued or sold by this corporation con-

vertible into stock of this corporation, the right
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of subscription to be at such price as the board

of directors may fix from time to time ; any

shares of stock or convertible obligations which

the board of directors may determine to offer

for subscription to the holders of common stock

of this corporation may, as said board may de-

termine, be offered in part or in whole to the

holders of the common stock of this corpora-

tion at such price and with such time limit for

exercise of the offered right to purchase as the

board of directors in its sole discretion may
from time to time determine

;

That when additional capital stock or obliga-

tions convertible into stock of this corporation

is authorized it may be issued from time to time

as the board of directors may determine and

sold or exchanged to such persons and for such

price or property as in the sole discretion of

the board of directors will best serve the in-

terests of the corporation.

That any shares of the capital stock of this

corporation may be placed by the holders of

such stock in a voting trust and certificates

therefor assigned and transferred to voting

trustees who shall have and exercise the same

rights with respect to such stock as would ap-

pertain to any holder of such stock if the voting

trust had not been created.

(Signed) F. S. HECOX,
Secretary [37]
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EXHIBIT C

Special Meeting of Directors of Iron Fireman

Manufacturing Company
Portland, Oregon, November 14, 1928.

A special meeting of the directors of Iron Fire-

man Manufacturing Company was held this day at

1410 Yeon Building, Portland, Oregon, at the hour

of 5.30 o'clock p. m.

All of the directors were present as follows

:

T. H. Banfield

M. E. Parker

F. S. Hecox.

The president, T. H. Banfield, presided and the

secretary, F. S. Hecox, kept the minutes of the

meeting.

The following resolution was thereupon intro-

duced and having been duly seconded, was unani-

mously adopted:

Whereas, by the unanimous vote of all of the

holders of the outstanding stock of this corpora-

tion at a meeting of the stockholders of this

corporation held this day at five o'clock p. m.,

it was resolved to increase the capital stock of

this corporation from 1500 shares of common
stock without nominal or par value to 200,000

shares of common stock without nominal or

par value; and

Whereas, it was further resolved that the

capital stock of this corporation shall not carry
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any pre-emptive or preferential right of sub-

scription to any shares of any class of stock of

this corporation or to any obligations conver-

tible into stock of this corporation, with other

restrictions and rights as more fully appear in

a resolution and appearing on pages to

of this minute book, which resolution has been

exhibited to this board of directors, and further

amplifying and making more specific the corpo-

rate powers of this corporation as appear in the

said resolution adopted by said stockholders

and above referred to.

(Signed) F. S. HECOX,
Secretary. [38]

EXHIBIT D

VOTING TRUST AGREEMENT

Relating to

All of the Common Capital Stock

Without Nominal or Par Value

of

Iron Fireman Manufacturing Company

Dated November 15, 1928 [39]

Agreement, made as of November 15th, 1928, be-

tween T. H. Banfield, F. S. Hecox, M. E. Parker
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and Alice Banfield (hereinafter sometimes called

''Depositors" and sometimes called "Stockhold-

ers"), the owners of the entire authorized and is-

sued common capital stock without nominal or par

value of Iron Fireman Manufacturing Company, a

corporation authorized under the laws of the State of

Oregon (hereinafter sometimes called "Company"
and sometimes called "Corporation") of the first

part, and T. H. Banfield, Mansel P. Griffiths, E. C.

Sammons, T. Henry Boyd and W. H. Gray, and

their successors, as voting trustees (hereinafter

sometimes called "Trustees" and sometimes called

"Voting Trustees") of the second part,

Witnesseth

:

All Stock Deposited

(a) Whereas depositors are the owners of the

entire authorized and issued common capital stock

of Iron Fireman Manufacturing Company, consist-

ing of two hundred thousand (200,000) shares with-

out nominal or par value, and have unanimously

acceded to the plan hereinafter set forth and to this

agreement, and have agreed to accept voting trust

certificates representing common stock without par

value in lieu of such common stock, such certificates

to be issued in accordance with the terms and con-

ditions of this agreement, and

(b) Whereas all of the parties to this agreement

believe that the interests of said depositors and of

said corporation can best be served and its affairs

and business more expeditiously handled and the

value of the assets of said corporation and of its
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capital stock will be enhanced by securing and con-

tinuing a stable corporate management and [40]

uniform uninterrupted policy in respect to the

business of the corporation in the interest of each

and all of its stockholders, and

(c) Whereas said entire outstanding capital

stock of said corporation has been acquired and a

sale of a majority interest therein effected upon the

express understanding and agreement that said

shares will be assigned and delivered to the voting

trustees to hold and exercise the rights appertain-

ing thereto under the terms of this agreement,

Now, Therefore, in consideration of the premises

and of the mutual agreements hereinafter set forth,

and for other good and valuable considerations paid

by the voting trustees to each of the depositors, re-

ceipt of all of which consideration is hereby ac-

knowledged, the parties hereto mutually agree as

follows

:

Article I.

Voting Trust Certificates

Any Stockholder May Become Party

Any holder of common stock without par value of

the corporation as now or hereafter constituted who

is not now a party to this agreement may become

a party hereto by signing this agreement or by

transferring his common stock without par value to

the voting trustees hereunder, or their agent, prop-

erly endorsed in blank or to the voting trustees, and

accepting a voting trust certificate therefor repre-
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senting the number of shares so transferred to the

voting trustees, and paying or providing for the

payment of all transfer taxes payable in respect of

such deposit and transfer. Whenever stock certifi-

cate or certificates for two hundred thousand (200,-

000) shares of the common capital stock without

par value of the company, duly issued, are deposited

with the voting trustees, [41] or their agent, with

assignment thereof properly endorsed as provided

in this paragraph and all transfer taxes required

in connection therewith have been paid by the de-

positors, voting trustees shall issue and deliver or

procure to be issued and delivered voting trust

certificate or certificates in substantially the form

hereinafter set out for a like number of shares of

said stock to the persons designated by the deposi-

tor, and in the amount of such shares of stock de-

posited by depositor. Likewise any holder of com-

mon capital stock without par value of the corpora-

tion who shall hereafter so deposit stock and so pay

transfer taxes shall be entitled to receive from the

voting trustees, or their agent, voting trust certifi-

cate or certificates for the number of shares of such

common stock so held by such holder.

(Form of Voting Trust Certificate)

No No. of Shares

Voting Trust Certificate

For No Par Value Common Stock of

Iron Fireman Manufacturing Company

This Is To Certify that at the time and upon

the conditions hereinafter provided

will be entitled, upon surrender hereof, to receive a
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certificate or certificates for shares of the

common capital stock without nominal or par value

of Iron Fireman Manufacturing Company, as such

stock may be constituted at such time or as it may
be changed or classified pursuant to the terms of the

agreement hereinafter mentioned, and in the mean-

time to receive payments equal to the cash divi-

dends, if any, received by the undersigned voting

trustees upon a like number of shares of such stock.

Until after the actual delivery of such certificates

for shares of such stock the voting trustees shall

possess in respect of any and all such stock and

shall be entitled to exercise all rights of every [42]

name and nature pertaining to stockholders of the

corporation issuing such stock, including the right

to vote such stock for every purpose at any meet-

ing at which the stock of said corporation is en-

titled to a vote, and including the right to consent

to or withhold consent from any corporate act of

said Iron Fireman Manufacturing Company, or any

act of the stockholders thereof, it being expressly

stipulated that no voting right attached to said stock

and no right to take part in or consent to any cor-

porate or stockholders' action, or to do or perform

any other act pertaining to ownership of such stock,

passes by or under or belongs to this certificate or

by or under any agreement express or implied ex-

cept to the extent expressly provided in the agree-

ment hereinafter mentioned.

This certificate is issued pursuant to and it and

the rights of the holder hereof are subject to the
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terms, limitations and conditions of a certain vot-

ing trust agreement dated November 15th, 1928,

between T. H. Banfield, F. S. Hecox, M. E. Parker

and Alice Banfield, the then owners of the entire

outstanding capital stock of Iron Fireman Manu-

facturing Company, of the first part, and T. H.

Banfield, Mansel P. Griffiths, E. C. Sammons, T.

Henry Boyd and W. H. Gray, and their successors

as voting trustees, of the second part, (copies of

which agreement are on file with the transfer

agent).

No certificates for such stock shall be due or de-

livered hereunder before December 1, 1938, unless

the voting trust created by said agreement shall be

sooner terminated in the manner in the said agree-

ment provided, and this certificate shall be sur-

rendered to the voting trustees, or their agent, and

all transfer taxes thereupon payable shall be paid

by the [43] holder thereof. This certificate is trans-

ferable only on the books of the voting trustees by

the registered holder either in person or by attorney

duly authorized upon surrender hereof with assign-

ment in writing duly endorsed by the registered

holder hereof and in accordance with the rules

established by the voting trustees for that purpose.

Until so transferred the voting trustees, their agent

or agents, and all other persons dealing with this

certificate, may treat the registered holder as owner

hereof for all purposes whatsoever, any notice to

the contrary notwithstanding. Every holder hereof,
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by accepting this certificate, and every transferee,

assents to all the terms of this certificate and said

agreement.

This certificate is not valid until duly registered

by the registrar.

In Witness Whereof, the voting trustees have

caused this certificate to be signed by
,

their duly authorized agent for that purpose.

, 1928.

T. H. BANFIELD,
MANSEL P. GRIFFITHS,
E. C. SAMMONS,
T. HENRY BOYD,
W. H. GRAY,

(or their successors)

Voting Trustees.

By :

,

Their Agent.

Registered

:

Registrar.

By . [44]

The voting trust certificates shall have imprinted

or endorsed thereon such form of assignment as

may be determined upon by the voting trustees

from time to time in their discretion. Until other-

wise determined by the voting trustees, such assign-

ment shall be in substantially the following form:

Assignment of Voting Trust Certificate

For Value Received, hereby

sell, assign and transfer imto

his beneficial interest in of the shares
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of common capital stock without par value repre-

sented by the within voting trust certificate and do

hereby irrevocably constitute and appoint

attorney to transfer the beneficial interest

in said shares and said certificate on the register of

the voting trustees within named, with full power

of substitution in the premises.

Dated

In the presence of:

Endorsements for Listing

The said form of voting trust certificates may con-

tain and/or have endorsed thereon such further and

other statements in regard to rights, privileges, re-

strictions or qualifications applicable to the capital

stock of said corporation, or other matter descrip-

tive thereof, as the voting trustees in their discre-

tion may from time to time determine, or as may be

required to comply with the rules and/or listing

requirements of any stock exchange, and such en-

dorsements may be changed from time to time as

in the discretion of the voting trustees may be de-

sirable. [45]

Temporary Certificates

The voting trustees may cause temporary printed

voting trust certificates to be issued hereunder in

substantially the form above set forth, exchangeable

for definitive voting trust certificates in substanti-

ally said form when prepared and ready for deliv-

ery.
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Transfer of Voting Trust Certificates

The voting trust certificates and all rights repre-

sented thereby at any time issued and outstanding

hereunder shall be transferable on the books of the

voting trustees at the office of the agent by the reg-

istered holder in person or by attorney duly author-

ized, and in accordance with the rules from time

to time established for that purpose by the voting

trustees, but only on surrender of such certificate

duly assigned in writing as hereinabove provided,

and until so transferred on the books of the voting

trustees the voting trustees may treat the registered

holder as owner thereof for all purposes. Until

such voting trust certificate is duly assigned and

surrendered in such form as the voting trustees

shall have approved, and payment is made of any

transfer taxes connected therewith, accompanied

with such proof of the genuineness of the signatures

to such assignment as the voting trustees, or their

agent or agents, in their discretion, may reasonably

require, the voting trustees, and their agent or

agents, shall not be required to make any transfer

of a voting trust certificate upon the transfer books

of the voting trustees. Every taker and holder of

a voting trust certificate, by taking and holding the

same, consents and agrees that such certificates,

when assigned in blank by the registered holder or

duly authorized attorney, and all rights represented

thereby shall be deemed to be negotiable and the

bearer thereof may be treated by the voting trustees,

their agent or agents, and by all persons dealing
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with such certificate, as the absolute owner thereof

for all purposes and entitled to transfer on said

books, any notice to the contrary [46] notwithstand-

ing. Upon each such transfer the voting trust cer-

tificates surrendered for transfer shall be can-

celled and the voting trustees, or their agent or

agents, shall issue to the transferee a new certificate

or certificates for the same number of shares of

common stock as are represented by the certificate

or certificates so transferred.

Transfer Books May Be Closed

Record Date

The transfer books may be closed by the voting

trustees at any time prior to the holding of meet-

ings and the payment or distribution of dividends,

or for any other purpose, for a period not exceed-

ing thirty (30) days, and during such period no

holder of a voting trust certificate shall be entitled

to have the same transferred on the books of the

voting trustees. In lieu of closing the transfer books

the voting trustees, at their discretion may fix a

record date for the determination of the holders of

voting trust certificates for any of the purposes of

this agreement, and such holders of record at the

closing of business on such date shall exclusively be

entitled to participate in the payment or distribu-

tion of dividends or in any other right appertain-

ing to the ownership of such certificates. Unless

otherwise provided by the voting trustees the record

date fixed by the corporation for the purpose of

payment of any dividend on its common stock shall
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be deemed to have been fixed by the voting trustees

as the record date for the purpose of the distribu-

tion of the amount of such dividend to the holders

of voting trust certificates for such common stock.

Article II.

Termination of Trust

This agreement shall terminate in any event at

twelve o'clock noon on December 1st, 1938, without

notice [47] by or action of the voting trustees. Pro-

vided, the duration of this agreement may be ex-

tended for such time as may be fixed by the voting

trustees with the written consent of the registered

holders of voting trust certificates representing not

less than sixty per centum of the common stock

deposited under this agreement. Until such time

it shall continue in force unless sooner terminated

as hereinafter provided. This agreement may be

terminated at any time by a majority of the voting

trustees, with the written consent of the holders of

voting trust certificates representing not less than

fifty-one per centum of the common stock deposited

under this agreement. This agreement may also be

terminated at any time by filing with the voting

trustees the written requests of the registered hold-

ers of voting trust certificates representing not less

than eighty per centum of the common stock of

the corporation deposited under this agreement.

Upon the termination of this voting trust the voting

trustees in exchange for and upon surrender of any

voting trust certificates then outstanding in respect



United States of America 57

of which this voting trust shall have expired or

shall have been terminated, shall in accordance with

the terms thereof and on payment, if the voting

trustees shall so require, of a sum sufficient to reim-

burse them for any stamp, tax, governmental or

other charge accruing in connection with such de-

livery and out of the common stock certificates

without par value of said corporation so received

and held by them under this agreement, deliver at

their office or agency in the city of Portland, Ore-

gon, or in the city of San Francisco, California,

certificates of stock without par value of the corpo-

ration in amount [48] according with the terms of

such voting trust certificates so surrendered, and

thereupon all liability of the voting trustees for

delivery of said certificates for stock shall termin-

ate. The voting trustees may require the holders

of voting trust certificates to exchange them for

certificates of stock of the corporation to the

amount called for by the respective voting trust

certificates outstanding.

Article III.

Deposit of Stock on Termination of Trust

Whenever pursuant to the provisions of Article

II hereof certificates of stock of the corporation

shall become deliverable to the holders of voting

trust certificates, or at any time thereafter, while

such certificates are so deliverable, the voting trus-

tees may deposit with any incorporated bank or

trust company in good standing having an office in

the city of Portland, Oregon, or in the city of San
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Francisco, California, certificates duly endorsed in

blank or accompanied by proper instruments of

assignment and transfer in blank, duly executed, for

common stock without par value of the corporation

to the number of shares called for by the voting trust

certificates then outstanding and by this voting

trust agreement and scrip certificates (if any), with

authority to such depositary or depositaries to make

delivery thereof in exchange for voting trust cer-

tificates and scrip certificates (if any) upon pay-

ment of the tax or charge, if any, payable upon

such delivery as provided in Article II hereof, and

thereupon all further liability or obligation of the

voting trustees, or any of them, under this agree-

ment shall cease [49] and terminate.

Article IV.

Qualifying Directors

The voting trustees may permit sufficient shares

of the common stock without par value of the cor-

poration to be withdrawn and released from this

agreement from time to time to permit the qualifi-

cation of one or more individuals to act as director

or directors of the corporation imder the laws of

the state of Oregon, such withdrawal and release

to be made upon such terms and with such provi-

sions to protect the parties hereto and the holders

of voting trust certificates as the voting trustees

in their discretion may prescribe. Each such release

of stock, however, shall be only to an amount suffi-

cient to meet the- requirements of the law with

respect to the qualification of such director and
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shall be made only to a person nominated for elec-

tion as a director by the voting trustees. The voting

trustees may make such arrangements as may be

practicable and legal to provide for the redeposit

hereunder of any such released stock in exchange

for voting trust certificates when the holder shall

have ceased to be a director of the corporation.

Article V.

Lost or Mutilated Certificates

In case any voting trust certificate issued here-

under shall become mutilated or be lost or destroyed

or stolen the voting trustees may in their uncon-

trolled discretion issue and deliver in exchange for

and upon the cancellation of the mutilated voting

trust certificate, or in lieu of the voting trust cer-

tificate so lost, destroyed or stolen, a new voting

trust certificate representing the [50] same number

of shares, upon the production of evidence of such

loss, destruction or theft satisfactory to the voting

trustees, and upon receipt of indemnity satisfactory

to them, and upon compliance with such other and

further reasonable regulations as they may in their

discretion prescribe.

Article VI.

Voting Trustee May Resign—Election of Successor

Any voting trustee may at any time resign by de-

livering to the other voting trustees or trustee, or

mailing to them or him, or if there be no remaining

voting trustee, then by delivering or mailing to the

corporation, his resignation in writing, and in case
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of such resignation or in case of the death or in-

capacity of any of the voting trustees the vacancy

so occurring shall be filled by the appointment of

a successor voting trustee by written instruments

executed by the remaining voting trustees or voting

trustee under their or his signature. Such written

appointment, when so executed, shall be filed with

Bank of California, N. A., at San Francisco, Cali-

fornia, as the agent of the voting trustees hereunder

and/or with such other agent or agents as the vot-

ing trustees may have appointed. If vacancies

should occur in the offices of all five of the voting

trustees so that no such trustee remains in office,

then their successors may be appointed by any

judge of a United States court at the time sitting

in the State of Oregon upon application of any

officer of the corporation, or the holders of twenty

per centum of the outstanding voting trust cer-

tficates. Each successor voting trustee appointed in

accordance with the foregoing provisions shall, from

the time of such appointment, be deemed a trustee

hereunder and shall have all the estate, [51] title,

rights and powers of a voting trustee hereunder. In

the event of a vacancy in the office of any voting

trustee the remaining voting trustees shall continue

to possess all the powers of voting trustees here-

under until said vacancy shall have been filled in

the manner provided herein and such remaining

voting trustees shall have all the estate, title, rights

and powers of the original voting trustees named

herein.
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Article VII.

Trustees May Adopt Rules—Vote by Proxy—Deal

in Corporation Securities

Voting trustees may adopt their own rules of

procedure and any voting trustee may vote or act

in person or by proxy (which may but need not

run to another voting trustee) and may be a director

or an officer of the corporation and may vote for

himself as such. The voting trustees may exercise

any power or perform any act hereunder by an

agent or attorney appointed for the purpose. The

act of a majority of the voting trustees expressed

from time to time in meeting or in writing with or

without a meeting shall, except as otherwise herein

provided, constitute the action of the voting trus-

tees. Any instrument or document signed by a

majority of the voting trustees shall be deemed

the act of the voting trustees or the voting trustees

may sign separate instruments of like tenor, each

of which shall be read as one. No person shall be

disqualified from acting as a voting trustee by

reason of any personal interest, either direct or

indirect, in the corporation, or in any of its securi-

ties, but each voting trustee and his successor,

and/or any firm, corporation or company in which

he may be directly or indirectly interested, may
deal with the company and may derive [52] profit

and advantage from the corporation or a successor

or allied companies, or its or their stock, obliga-

tions, properties, business and affairs, or in and

from any matter or transaction in any way relat-

ing to or dealing with the corporation or any sue-
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cessors or allied companies or its or their stock,

obligations, properties, business and affairs, and

may be at any time a director, officer, agent or mem-

ber of any committee of the corporation or of any

such successor or allied or any other companies, or

otherwise associated therewith, as fully as though

he were not a voting trustee, nor shall any such

transaction be voidable because of such interest.

Any voting trustee may hold, purchase, sell or

otherwise dispose of voting trust certificates as if

he were not a voting trustee.

Article VIII.

Stock May Be Transferred to Voting Trustees on

Corporate Books

The voting trustees may from time to time and

at any time cause the certificates for common stock

without par value deposited with them under the

terms of this agreement to be transferred upon the

books of the corporation either into their names as

voting trustees or to " voting trustees under a vot-

ing trust agreement dated as of November 15th,

1928, relating to all of the common capital stock

without nominal or par value of Iron Fireman

Manufacturing Company", or into their own names

or into the names of their nominees. The shares of

stock so deposited with them shall be vested in the

voting trustees, but as holders of said stock the

voting trustees assume no liability as stockholders,

their interest hereunder being that of trustees

merely.
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Article IX.

Powers of Voting Trustees

Until the common stock without par value repre-

sented by certificates of the corporation deposited

with [53] the voting trustees shall have been actu-

ally exchanged for voting trust certificates or de-

posited for that purpose as provided in Article III

hereof, the voting trustees shall be entitled to exer-

cise all rights and powers of absolute owners of the

stock so deposited with them, including, but not

by this enumeration limiting or excluding the broad

power of the foregoing statement, the right to vote

such stock for every purpose and to take part in

and consent to any corporate or stockholders' ac-

tion, ordinary or extraordinary, that may be

accomplished, undertaken or done under the author-

ization of the Articles of Incorporation of said

company and the laws of the state of Oregon, in-

cluding, but not by this enumeration excluding other

powers, the amendment of the Articles of Incorpo-

ration and by-laws of the corporation from time

to time in any way deemed by the voting trustees

in their imrestricted discretion to be desirable; the

mortgaging or pledging of all or any part of

properties and/or assets; the issuance of bonds or

other obligations and evidences of debt; the guar-

anteeing of bonds or other obligations or evidences

of debt of other corporations; the merger of

the corporation into or the consolidation there-

of with any other corporation; the sale, ex-

change or other disposition of all or any part

of its franchises, properties and assets for such

consideration and upon such terms and condi-
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consideration and upon such terms and condi-

tions as the voting trustees shall in their unre-

stricted discretion determine; for the increase or

reduction of the authorized capital stock or num-

ber of shares of the corporation, and the issuance

and sale thereof upon such terms and conditions

as the voting [54] trustees shall in their unre-

stricted discretion from time to time determine ; for

the reclassification of the stock of the corporation

or the addition thereto of classes of stock not now
provided or authorized, with such preferences and

rights as they shall deem in their unrestricted dis-

cretion to be advisable, or for the change of no par

value stock to stock with a par value, or to perform

any one or more of the acts above enumerated or

authorized or possible under the Articles of Incor-

poration, from time to time as to the trustees in

their unrestricted discretion may seem advisable,

and to do and perform any other acts and things

which the stockholders of the corporation are now
or may hereafter be entitled to do or to perform.

It is expressly stipulated and agreed that except

as in this agreement otherwise provided the holders

of voting trust certificates shall not have any right

by or under said voting trust certificates or under

this agreement or under any agreement, express

or implied, or otherwise, with respect to any such

stock held by the voting trustees to vote or take

part in or consent to any corporate or stockholders'

action of the corporation or do or perform any act

or thing which holders of common stock of the

corporation now or hereafter may become entitled
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to do or perform. The voting trustees may, however,

in their discretion as to any particular matter or

matters upon which they desire the opinions and

advice of the holders of the voting trust certificates

cause to be mailed or delivered to the registered

holders of the outstanding voting trust certificates,

at their addresses as filed with the agent of the

voting trustees, a statement [55] of the question or

matter upon which advice is desired and a request

for the opinion and advice of the holders of voting

trust certificates thereon, said submission to be in

such form as the voting trustees may in their dis-

cretion determine. The voting trustees may, how-

ever, vote upon any or all such matters without

such submission or obtaining any opinion or advice

from the holders of voting trust certificates. Pro-

vided no action creating any class of stock with a

preference over the common stock represented by

voting trust certificates shall be created without

the written consent of the holders of at least fifty-

one per centum of the voting trust certificates then

outstanding.

Article X.

Dividends

Until the certificates of common stock of the cor-

poration deposited with the voting trustees shall

have been exchanged for voting trust certificates

or deposited for that purpose pursuant to the pro-

visions of Article I hereof the registered holder of

each voting trust certificate shall be entitled to re-

ceive from time to time payments equal to the cash
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dividends, if any, received by the voting trustees

upon the number of shares of common stock of the

corporation into which said voting trust certificate

is exchangeable. The voting trustees may in their

discretion from time to time, instead of receiving

and distributing any dividend declared on the stock

subject thereto, authorize the corporation to make

payment thereof directly to the registered holders of

the outstanding voting trust certificates. If, how-

ever, any dividend upon the common stock of the

corporation deposited with the voting trustees shall

be paid in fully paid common stock of the corpora-

tion [56] the certificates of stock representing such

dividend shall be held by the voting trustees sub-

ject to the terms of this agreement in all respects

as the common stock theretofore deposited with the

voting trustees is held, and' the holder of each vot-

ing trust certificate calling for stock on which such

dividend in common stock shall be paid shall be

entitled to receive one or more proper voting trust

certificates issued under this agreement calling for

such stock of the corporation to the amount re-

ceived by the voting trustees in payment of the

dividend upon the number of shares called for by

such outstanding voting trust certificate, but only

on payment to the voting trustees of a sum suffi-

cient to reimburse the voting trustees for any

stamp, tax or governmental charge, or other ex-

pense, to which the voting trustees shall have been

put in such connection, but in no event shall the

voting trustees issue voting trust certificates calling
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for a fraction of a, share of common stock of the

corporation on account of any dividend payable in

common stock, but may in lieu thereof deliver in

respect of fractional interests scrip in such form as

the voting trustees may in their uncontrolled discre-

tion determine. Upon representation and surrender

to the voting trustees of scrip representing an inter-

est aggregating one or more full share in voting trust

certificates for common stock the voting trustees in

exchange therefor shall deliver to the holder of such

scrip a voting trust certificate or voting trust cer-

tificates for full shares of common stock of the

corporation equalling the aggregate shares called

for by said scrip, and deliver to such holder a new

scrip certificate for any excess of interest in voting

trust certificates [57] represented by the surren-

dered scrip certificates over the voting trust cer-

tificate or certificates so issued in exchange, and

also pay over without interest to such scrip holder

an amount equal to any cash sums which the voting

trustees may have received as dividends upon a

like number of shares of common stock of the cor-

poration as is called for by such voting trust cer-

tificate or certificates so issued, or if any such

dividends shall have been paid in fully paid com-

mon stock of the corporation, one or more certifi-

cates issued under this agreement for such stock to

the amount received by the voting trustees in pay-

ment of the dividend upon the number of shares

of stock called for by such voting trust certificate

or certificates. Holders of scrip certificates shall not

be entitled to any notice under this agreement, ex-
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cept sucli notice, if any, as the voting trustees in

their unrestricted discretion may determine to give

in any particular instance.

Article XI.

Stock Subscription Rights

If the corporation shall at any time or from time

to time determine to offer to its stockholders the

right to subscribe for additional stock the voting

trustees shall cause notice to be given to the regis-

tered holders of voting trust certificates of such

offer and the time within which it shall be exer-

cised, or in lieu of notice from the voting trustees

such notice may be sent directly by the corporation

to the registered holders of voting trust certificates.

Such notice may be given by mail, postage prepaid,

and may be in such form as the voting trustees in

their sole discretion may determine. The voting

trustees, however, shall not be required to give any

notice of such rights of subscription to the holders

of scrip certificates for fractional shares, nor shall

the voting trustees be required to accord to the [58]

holders of scrip certificates for fractional shares the

opportunity to exercise or to dispose of any rights

of subscription to stock of the corporation which

at any time during the continuance of this agree-

ment may accrue to stock of the corporation held

by the voting trustees. Upon receipt from the

holder of any voting trust certificate, within the

time limited by the corporation for subscription to

such additional stock of a request to subscribe, in



United States of America 69

behalf of such holder, and the money required to

pay for a stated amount of such increased stock,

which amoimt shall not be in excess of the ratable

amount to which the holder of such voting trust

certificate may be entitled to subscribe under the

offer, the voting trustees shall make such subscrip-

tion and payment, Upon receiving from the corpora-

tion the certificates for the stock so subscribed the

voting trustees shall, if the same be common stock,

issue one or more voting trust certificates therefor,

and if the same be stock of some other class trans-

fer the certificates therefor to the holder of the

voting trust certificate who shall have made such

request and payment, but only on payment in any

case of a sum sufficient to reimburse the voting

trustees for any stamp, tax or governmental charge

or other expense to which the voting trustees shall

have been put in effecting such subscription, trans-

fer and delivery. The voting trustees shall have

full power and discretion to prescribe, from time

to time, rules and regulations governing all details

in connection with such subscription rights and the

exercise thereof and may in their discretion issue

subscription warrants covering such subscription

rights, and deter- [59] mine whether and upon

what conditions such warrants may be assigned or

transferred. The voting trustees shall not be re-

quired, in respect of any stock subscribed for as

provided in this paragraph, to deliver voting trust

certificates or stock certificates calling for fractional

shares of stock, but may in lieu thereof deliver in



70 Iron Fireman Mfg. Go. vs.

respect of fractional interests scrip in such form as

the voting trustees may in their uncontrolled discre-

tion determine. Such scrip, when sufficient in

amount, may be exchanged for voting trust certifi-

cates, or in part for voting trust certificates and

scrip for any fractional excess as provided in

Article X hereof.

Article XII.

Distribution of Capital Assets

Upon any liquidation, dissolution or winding up

of the corporation, whether voluntary or involun-

tary, resulting in the retirement of all of the stock

deposited with the voting trustees under this agree-

ment, or upon any capital or other distribution in

this agreement otherwise provided for, accruing in

respect of the stock deposited with the voting trus-

tees hereunder, the holder of each voting trust cer-

tificate shall be entitled to receive payment of an

amount (without interest thereon) equal to the

amount, if any, received by the voting trustees upon

a like number of shares of stock of the corporation

called for by such voting trust certificate, but only

upon surrender of the voting trust certificate for

cancellation if the stock called for thereby shall

have been retired or is required to be surrendered

by the voting trustees for cancellation, and only

upon the presentation of such voting trust certifi-

[60] cate for appropriate notation if the voting

trustees in their discretion shall so require in any

event not calling for retirement of such capital
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stock. In the events in this paragraph provided for

the holders of scrip certificates issued by the voting

trustees under this agreement shall be entitled to

their pro rata distributive shares (not including in-

terest thereon) without combining their scrip cer-

tificates into full voting trust certificates but only

upon surrender of such scrip certificates for cancel-

lation or presentation for endorsement thereon of

appropriate notation if the voting trustees shall

so require.

Article XIII.

Expense and Compensation of Voting Trustees

The corporation shall reimburse the voting trus-

tees for any expense or liabilities incurred by them

in connection with their duties under this agree-

ment, including the disbursements and reasonable

compensation of their agents, but the voting trustees

shall not be entitled to any compensation for their

services, except such as the corporation may from

time to time agree to pay.

Article XIV.
Trustees Not Liable for Tax

Neither the voting trustees, nor any agent of

the voting trustees, nor depositary of stock here-

under, shall be liable at any time for any tax or

assessment which may at any time be levied upon

or against the stock deposited or held hereunder, or

in respect of any dividends, distributions or other

rights appertaining to such stock or against any

holder or holders thereof or upon said stock. [61]
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Article XV.
Voting Trustees Assume No Liability

In voting the stock of the corporation represented

by the certificates therefor deposited with the trus-

tees, or in taking any action whatever with respect

of said stock or the ownership thereof, the voting

trustees will exercise their best judgment, but they

assume no responsibility in respect thereof or of

any action taken by them or in pursuance of their

vote or action thereon, and no voting trustee shall

incur any responsibility as stockholder, trustee or

otherwise, by reason of any error of fact or law, or

error of judgment or other mistake, or for any

act or omission of any depositary, agent, registrar

or attorney, or for any misconstruction of this

agreement, or for the invalidity, irregularity or

unenforceability of this agreement in whole or in

part, or of any stock certificates deposited hereun-

der, or of any voting trust certificates issued pur-

suant hereto, or for any action of any sort taken or

omitted hereunder, or believed by him to be in

accordance with the provisions and intents hereof,

or because of any matter or thing suffered or omit-

ted to be done under this agreement except for his

own individual, wilful malfeasance.

Article XVI.

Construction of This Agreement

The voting trustees are authorized and empow-

ered to construe this agreement and their construc-

tion of the same made in good faith shall be final,
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conclusive and binding upon all holders of voting

trust certificates and all other parties interested.

[62]

Article XVII.

Agents Counsel Registrars

The voting trustees may employ counsel and

agents whose reasonable expenses and compensa-

tion shall be paid by the corporation, and may from

time to time appoint new, other or additional agents

or counsel, and remove agents or counsel thereto-

fore appointed. Until otherwise provided, Bank of

California, N. A., San Francisco, California, is

hereby appointed agent of the voting trustees to

receive deposits of stock of the corporation on be-

half of the voting trustees and as such agent to

issue voting trust certificates hereunder and is also

appointed a transfer agent of the voting trustees

to register voting trust certificates. Until otherwise

provided, Wells Fargo Bank & Union Trust Co.,

San Francisco, California, is appointed a registrar

to register voting trust certificates. The voting trus-

tees may give their agents, transfer agents and

registrars such authority as may be convenient in

receiving deposits of stock and effecting the regis-

tration and transfer and issuance of voting trust

certificates or scrip certificates and such other and

further powers as in the discretion of the voting

trustees may seem desirable. Any agent or registrar

appointed by the voting trustees may resign upon

thirty (30) days written notice to the voting trus-

tees, or upon such shorter notice as the voting trus-

tees may accept as sufficient. In the event any agent
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or registrar shall resign or be removed, the succes-

sor of such agent or registrar may, with the

approval of the voting trustees, sign or countersign

and issue or register voting trust certificates or

scrip therefor printed with the name of its prede-

cessor thereon as such agent, transfer agent or

registrar, by indicating thereon its successorship.

No agent, transfer agent or registrar [63] shall in-

cur any liability by reason of anything done or

permitted to be done at the request or by the direc-

tion of the voting trustees and any such agent or

registrar shall be fully protected in all cases in

acting upon the written direction or with the writ-

ten approval of a majority of the voting trustees

and no such agent or registrar shall incur any

liability to anyone except for its or his own wilful

misconduct or malfeasance. The certificates repre-

senting the stock received by the voting trustees

hereimder may be deposited with Bank of Cali-

fornia, N. A., San Francisco, California, in San

Francisco, California, or in any other of its offices,

or with any other bank or trust company to be

selected by them in their discretion, and the voting

trustees shall not be liable for any loss of such

certificates by such depositaries or any of them.

Article XVIII.

Notice to Holders of Voting Trust Certificates

Any notice to be given to the holders of voting

trust certificates hereunder shall be sufficiently

given if mailed, postage prepaid, to the registered

holders of voting trust certificates at their respec-

tive addresses, as the same shall appear upon the
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transfer books of the voting trustees. The voting

trustees in their discretion may also give notice

by publishing the same once in each week for two

successive weeks in one newspaper of general cir-

culation published in the city of Portland, Oregon,

and in such other newspapers published elsewhere

as the voting trustees in their discretion may select.

The finding of the voting trustees as to the giving

of any notice to be by them given, and as to the

form and sufficiency thereof, [64] shall be conclu-

sive upon all parties hereto and upon all holders

of voting trust certificates, and the corporation.

Article XIX.
Agreement Indefeasible

No sale, assignment, transfer, pledge, mortgage,

devise, gift or statute of descent shall in any man-

ner affect the trust hereby created, or the right,

title and interest of the voting trustees hereunder,

nor shall anything herein contained constitute the

parties hereto partners or be deemed to create an

agreement of joint adventure. This agreement shall

be deemed to create a legal interest in the voting

trustee irrevocable except as otherwise herein spe-

cifically provided.

Article XX.
Amendment of Agreement

Any modifications or changes or enlargements of

the terms and provisions of this agreement that

shall be proposed and approved by the voting trus-

tees may be effected from time to time by the writ-

ten consent of the registered holders of voting trust
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certificates representing sixty per cent in number

of all of the shares of common stock deposited

hereunder and any modification, change or enlarge-

ment made in this manner shall be binding upon

the holders of all voting trust certificates issued

hereunder and upon the voting trustees as fully as

though such modification were specifically and ex-

pressly authorized by the terms of this agreement.

Any modification, change or enlargement of the

provisions hereof shall be evidenced by supple-

mental agreement which shall be executed by the

voting trustees then in office and filed [65] with

their agent and transfer agents and with the corpo-

ration. Any proposed modification or enlargement

or change in the provisions of this instrument shall

be submitted to the registered holders of voting

trust certificates in such manner and form and

subject to such regulations as the voting trustees

may prescribe, and the consent thereto by the vot-

ing trustees may be in any number of similar writ-

ten instruments.

Article XXI.
Meaning of Terms Used

The term "trustee", "Trustees", "voting trus-

tee" and "voting trustees" as used herein shall

mean the voting trustee or voting trustees who are

parties of the second part to this agreement, and

their successors in office. Whenever reference

herein is made to "this agreement" it shall mean

this voting trust agreement. The term "common
stock" or "deposited stock" as used herein and in
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the voting trust certificates shall mean the common

stock without nominal or par value of the corpora-

tion designated as its common stock in the Articles

of Incorporation. The term "corporation" or "com-

pany'' as used herein and in said voting trust cer-

tificates shall mean Iron Fireman Manufacturing

Company, an Oregon corporation.

Article XXII.

Agreement Not Affected by Partial Invalidity

If any one or more of said voting trust certifi-

cates, or the terms or provisions of this agreement

and/or of said voting trust certificates shall for any

reason be or be held to be illegal or invalid or

nonenforceable the remainder of this instrument

and of said voting trust [m66'] certificates shall not

be affected thereby but shall remain in full force

and effect and shall be construed and considered the

same as if such illegal or invalid or unenforceable

certificate or provisions had been omitted.

Article XXIII.

Oregon Contract

This instrument and the voting trust certificates

to be issued hereunder are and shall for all purposes

be deemed to be Oregon contracts and shall be gov-

erned by and construed according to the laws of

the state of Oregon.

Article XXIV.
Marginal Descriptive Words

The descriptive or marginal headings appearing

in this instrument are inserted merely for the pur-
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pose of convenience and shall be disregarded in de-

termining or interpreting the meaning or effect of

any provision or provisions hereof.

Article XXV.
This agreement may be executed in several coun-

terparts of like form, each of which, when executed,

shall be deemed to be an original, and such coun-

terparts together shall constitute but one and the

same instrument.

In Witness Whereof, the parties hereto have

signed this agreement or a counterpart or copy

thereof in person or by duly authorized agents as

of the day and year first above mentioned and the

holders of common stock of the corpo- [67] ration

have become parties hereto in the manner herein-

before provided.

(Signed) T. H. BANFIELD,
F. S. HECOX,
M. E. PARKER,
ALICE BANFIELD,

Stockholders.

Corporation does not sign.

(Signed) T. H. BANFIELD,
MANSEL P. GRIFFITHS,
E. C. SAMMONS,
T. HENRY BOYD,
W. H. GRAY,

Trustees. [68]
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EXHIBIT "E"

Special Meeting of Directors of Iron Fireman

Manufacturing Company
Portland, Oregon, November 16, 1928.

A special meeting of the directors of Iron Fire-

man Manufacturing Company was held this day at

1410 Yeon Building, Portland, Oregon, at the hour

of five o'clock p. m.

All of the directors were present in person as

follows

:

T. H. Banfield

M. E. Parker

F. S. Hecox

The president, T. H. Banfield, presided and the

secretary, F. S. Hecox, kept the minutes of the

meeting.

The president thereupon stated that this corpora-

tion had been organized with an authorized capital

stock consisting of 1500 shares without nominal or

par value ; that said stock had been and now is rep-

resented by a paid in capital of $164,462.64; that

since the organization of this corporation its busi-

ness has expanded rapidly and that it is desirable

in view of such expansion and the prospects of the

corporation for future business on a large scale that

there be a re-capitalization which will allocate to

the capital stock of the corporation a large sum to

be taken from the [69] present earned surplus;

that this corporation, by appropriate action of the

stockholders, has increased its authorized capital

stock to 200,000 shares without nominal or par
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value and that it is now proposed to issue the entire

authorized capital represented by the recent in-

crease in stock, namely, 198,500 shares, as a stock

dividend, and to transfer from the surplus account

of this corporation to its capital stock account the

sum of $635,537.36 so that the capital stock account

of this corporation shall be the sum of $800,000,

and that the total capital stock of this corporation

to the number of 200,000 shares will be fully paid

and nonassessable.

On motion duly made and seconded the follow-

ing resolution was thereupon unanimously adopted:

Resolved, that a dividend be and is hereby

declared payable to the stockholders of this

corporation of record as of November 20, 1928,

prorata per share, said dividend to be payable

in shares of this corporation of its capital stock

without nominal or par value to the number of

198,500 shares, and that the said shares when

so issued are hereby declared to be fully paid

and nonassessable, and that there be trans-

ferred on the books of account of this corpora-

tion from the surplus account to the capital

stock account the sum of $635,537.36, so that

the capital stock account of this corporation

after such transfer and the issuance of such

stock dividend, shall be the sum of $800,000'.

There being no further business the meeting

thereupon adjourned. [70]
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EXHIBIT "F"

L-12516

United States of America

Treasury Department

Washington

November 27, 1935.

Pursuant to the provisions of Section 661, Chap-

ter 17, Title 28 of the United States Code (Section

882 of the Revised Statutes of the United States),

I hereby certify that the annexed is a true copy of

Claim for Abatement of $8,999.70, documentary

stamp taxes, (with statement attached), filed by

Iron Fireman Manufacturing Company, Portland,

Oregon, on file in this De-

partment.

In Witness Whereof, I have hereunto set my
hand, and caused the seal of the Treasury Depart-

ment to be affixed, on the day and year first above

written.

By direction of the Secretary of the Treasury:

[Seal] F. A. BIRGFELD,
Chief Clerk, Treasury Department.

W B LHB W W Bamr DAT R H J H
Form 66—Revised November, 1929—Treasury

Department, Chief Clerk and Superintendent. [71]
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Form 843

Treasury Department

Internal Revenue Service

Revised June 1930

CLAIM

To Be Filed With the Collector Where Assessment

Was Made or Tax Paid

Collector's Stamp

(Date received)

Received Feb. 5, 1932. Dist, of Oregon.

The Collector will indicate in the block below the

kind of claim filed, and fill in the certificate on the

reverse side.

( ) Refund of Tax Illegally Collected.

( ) Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

(X) Abatement of Tax Assessed (not applica-

ble to estate or income taxes).

Bureau of Internal Revenue

Miscellaneous Division

Feb. 13, 1932

State of Oregon,

County of Multnomah—ss.

Claim No. 22980.

(Tj^pe or Print)

Name of taxpayer or purchaser of stamps, Iron

Fireman Manufacturing Company.

Business address, (Street) 984 East 17th Street,

(City) Portland, (State) Oregon.

Residence
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The deponent, being duly sworn according to law,

deposes and says that this statement is made on be-

half of the taxpayer named, and that the facts given

below are true and complete.

1. District in which return (if any) was filed,

Oregon.

2. Period (if for income tax, make separate

form for each taxable year) from , 19
,

to , 19

3. Character of assessment or tax, Documentary

stamp taxes.

4. Amoimt of assessment, $8,999.70; dates of

payment, Not paid.

5. Date stamps were purchased from the Gov-

ernment

6. Amount to be refunded,

7. Amount to be abated (not applicable to in-

come or estate taxes), $8,999.70.

8. The time within which this claim may be le-

gally filed expires, under Section of the

Revenue Act of 19 , on February 5, 1932.

The deponent verily believes that this claim

should be allowed for the following reasons:

There has been assessed against Iron Fire-

man Manufacturing Company additional docu-

mentary stamp taxes in the amount of $8,999.70,

and the Company has received notice and de-

mand from the Collector of Internal Revenue at

Portland, Oregon, dated January 26, 1932, de-

manding payment of such taxes. The Company
is herewith filing claim for the abatement of
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such additional stamp taxes, and requests that

the Commissioner of Internal Revenue recon-

sider the correctness of such assessment.

The recommendation of Revenue Agents R.

C. Cannedy and J. A. Lankford that these addi-

tional taxes be assessed, was based upon the

erroneous theory that the certain agreement

made November 2, 1928, between Blyth, Witter

& Co. and the stockholders of Iron Fireman

Manufacturing Company, was carried out in

exact conformity with its terms, and that lia-

bility for documentary stamp taxes was fixed

by the wording of the contract and not by the

steps actually taken in - completing the sale to

Blyth, Witter & Co.

The additional stamp taxes assessed against

Iron Fireman Manufacturing Company com-

prise the following items listed on Exhibit "C"
of the report of Agents R. C. Cannedy and J.

A. Lankford, dated November 10, 1931:

"(1) Transfer of no par stock of

Iron Fireman Mfg. Co., to

Omar C. Spencer, Trustee,

Article 15, Exhibit "A"
1495 shares at 2^ per share...$ 29.90

"(2) Transfer of the right to re-

ceive stock dividend, by stock-

holders to Omar C. Spencer,

Trustee, Paragraph D, page

1, and Art. 15, Exhibit "A"
198,500' shares no par stock

at 2^ per share 3970.00
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"(3) Transfer of right to receive

stock from Omar C. Spencer,

Trustee, to voting trustees,

199,995 shares no par stock

at 2i per share 3999.90

Article 15, Exhibit "A"
" (4) Transfer of the right to re-

ceive voting trust certificates,

from trustees to others, cer-

tificates being issued directly

to others than the trustee,

Article 15, Exhibit "A".

49,995 shares at 2i per

share (no par stock) 999.90

$8999.70"

Negotiations were carried on between repre-

sentatives of the Iron Fireman Manufacturing

Company and of Blyth, Witter & Co. with the

result that the stockholders of the Iron Fire-

man Company agreed to sell a three-fourths

interest in the Company to Blyth, Witter & Co.

The agreement of November 2, 1928, put into

writing these negotiations between Blyth, Wit-

ter & Co. and the stockholders of the Iron Fire-

man Company. As is usual in such an agree-

ment, an effort was made to provide for all con-

tingencies which might arise in the carrying out

of the transaction.

Among the precautions taken to insure per-

formance of this [72] agreement, provision was

made in paragraph 15, as follows:
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"(15) In consideration of the premises

and to insure performance of this contract in

any event, simultaneously with the execution

of this contract stockholders shall endorse

in blank and deposit with Omar C. Spencer,

as trustee, to hold, receive and transfer the

stocks and certificates covered by this con-

tract, all of the presently outstanding capital

stock of the Oregon corporation with full

power to receive all stocks issued as stock

dividends as herein provided, to deposit all

of said capital stock, both that presently out-

standing and that to be issued as stock divi-

dends, under the voting trust agreement

herein provided, to receive voting trust cer-

tificates therefor and to distribute said cer-

tificates under the terms of this contract to

the parties entitled thereto as their interests

herein and upon the stock books of said com-

pany appear.

"Said trustee is hereby appointed to rep-

resent all parties hereto and each individual

stockholder of Oregon corporation clothed

with authority to make such transfers of

stock and voting trust certificates as this con-

tract may provide, regardless of the death,

incapacity or unwillingness to perform of any

stockholder of said Oregon corporation. To

that end each individual stockholder signing

this agreement hereby irrevocably assigns to

said trustee the capital stock of Oregon cor-

poration now standing in the name of such

stockholder and authorizes and empowers
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said trustee to cause said stock to be trans-

ferred on the stock books of the corporation

to said trustee ; to vote said stock at meetings

of the stockholders of Oregon corporation to

consummate the increase in capitalization

herein provided; to receive all stock divi-

dends; to deposit all stock under the said

voting trust agreement; to receive voting

trust certificates therefor and distribute the

same; and generally to do all things and

perform all acts as holder of said stock and

voting trust certificates necessary in the opin-

ion of counsel for banker to carry out and

perform the terms and conditions hereof and

consummate the sale to banker herein pro-

vided."

This provision was made purely as a precau-

tionary measure. There was no expectation that

Mr. Spencer should actually be called upon to

act as trustee, and in fact he never did receive

any part of the stock of the Iron Fireman

Manufacturing Company, nor did he in fact

even have in his possession any of the stock

certificates. He made no transfers of stock in

any respect. The naming of Mr. Spencer as

trustee was a misnomer, for even though he

had been called upon to act under paragraph

15, it would have been as a mere escrow agent.

Several days after the agreement of Novem-
ber 2, 1928, was executed, it was modified and

the transaction between Blyth, Witter & Co.

and the stockholders of Iron Fireman Manufac-
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turing Company was carried out in a different

manner than was provided in the original

agreement of November 2. The original 1500

shares were transferred to the voting trustees,

and the stock dividend was declared and dis-

tributed to the voting trustees rather than to

the original stockholders of the Company. Un-

der the original plan as thus modified, the stock

dividend was declared payable to the holders

of record November 20, 1928, the transfer of the

entire 1500 shares of capital stock outstanding

have been made to the [73] voting trustees

prior to that date.

All stamp taxes contemplated by the reve-

nue acts in connection with this transaction

were paid at the time the sale was completed.

The transfer of the 1500 shares of stock from

the original stockholders to the voting trustees

was subjected to tax. A tax was paid upon the

issuance of the stock dividend of 198,500 shares.

The sale of 150,000 shares of stock to Blyth,

Witter & Co. was also fully stamped as re-

quired by law.

The Iron Fireman Manufacturing Company
takes exception to the assessment of additional

stamp taxes, as proposed by the examining

revenue agents, and requests that the Commis-

sioner of Internal Revenue carefully reexamine

the facts in connection with the transaction out-

lined above and abate the additional stamp

taxes of $8,999.70 heretofore assessed against

the Company. [74]
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(Attach letter-size sheets if space is not sufficient)

IRON FIREMAN MANUFACTURING
COMPANY

Signed By E. C. SAMMONS
V.P.

Vice-President

Sworn to and subscribed before me this 5th day

of February, 1932.

[Seal] FRANK S. HECOX
(Signature of officer administering oath)

(Title) Notary Public for Oregon

My commission expires Feb. 25, 1933.

(See instructions on reverse side) [75]

CERTIFICATE

Claim No. M-22980

I certify that an examination of the records of

this office shows the following facts as to the assess-

ment and payment of the tax:

Character of assessment and period covered

—

Stamp tax, issues, trsfs., cap. stock, Doc. stamp,

liability (Nov. 1928), no offer sub.

List—MCL.
Year—1931.
Month—Dec.
Account No. or page, 400, line 1.

Amount assessed—$8999.70.

Total—$8999.70.

Paid, Abated, or Credited

Date

Amount—

$

Pd.

Ab.

Cr.
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I certify that the records of this office show the

following facts as to the purchase of stamps:

To Whom Sold or Issued

—

Kind

—

Number

—

Denomination

—

Date of sale or issue

—

Amount—

$

If special tax stamp, state.

Serial Number

Period commencing

—

Abatement

R.H.P.

>

Collector of Internal Revenue.

(District)

RMP
Claim examined by

Claim approved by

—

D. S. BLISS,

Chief of Division.

Amount claimed—$8999.70.

Amount allowed—$5029.70.

Amount rejected—$3970.00.

Committee on Claims

R. M. ESTES,
Deputy Commissioner

O. T. BOWEN,
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Instructions

1. The claim must set forth in detail and under

oath each ground upon which it is made, and facts

sufficient to apprise the Commissioner of the exact

basis thereof.

2. The claim should be sworn to by the taxpayer,

if possible. Whenever it is necessary to have the

claim executed by an attorney or agent, on behalf

of the taxpayer, an authenticated copy of the docu-

ment specifically authorizing such agent or attorney

to sign the claim on behalf of the taxpayer shall

accompany the claim. The oath will be administered

without charge by any collector, deputy collector,

or internal revenue agent.

3. If a return is filed by an individual and a re-

fund claim is thereafter filed by a legal representa-

tive of the deceased, certified copies of the letters

testamentary, letters of administration, or other

similar evidence must be annexed to the claim, to

show the authority of the executor, administrator,

or other fiduciary by whom the claim is filed. If an

executor, administrator, guardian, trustee, receiver,

or other fiduciary files a return and thereafter re-

fund claim is filed by the same fiduciary, documen-

tary evidence to establish the legal authority of the

fiduciary need not accompany the claim, provided a

statement is made on the claim showing that the

return was filed by the fiduciary and that the latter

is still acting.

4. Where the taxpayer is a corporation, the

claim shall be signed with the corporate name, fol-
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lowed by the signature and title of the officer having

authority to sign for the corporation.

EXHIBIT "G"

United States of America

Treasury Department

Washington

November 27, 1935

Pursuant to the provisions of Section 661, Chap-

ter 17, Title 28 of the United States Code (Section

882 of the Revised Statutes of the United States),

I hereby certify that the annexed is a true copy of

Claim for Refund of $4,186.77 documentary stamp

tax, filed by Iron Fireman Manufacturing Com-

pany, Portland, Oregon; Copy of letter dated July

20, 1933, to Iron Fireman Manufacturing Company,

Portland, Oregon, from Guy T. Helvering, Com-

missioner, on file in this Department.

In witness whereof, I have hereunto set my hand,

and caused the seal of the Treasury Department to

be affixed, on the day and year first above written.

By direction of the Secretary of the Treasury:

[Seal] F. A. BIRGFELD,
Chief Clerk, Treasury Department

WB WWBamr LHB DAT R H J H
Form 66—Revised November, 1929—Treasury

Department, Chief Clerk and Superintendent. [77]
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CLAIM
Form 843

Treasury Department

Internal Revenue Service

Revised June 1930

To Be Filed With the Collector Where Assessment

Was Made or Tax Paid

Collector's Stamp

(Date received)—Office of Collector, District of

Oregon Apr. 19, 1933.

The Collector will indicate in the block below the

kind of claim filed, and fill in the certificate on the

reverse side.

(X) Refund of Tax Illegally Collected.

( ) Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

( ) Abatement of Tax Assessed (not appli-

cable to estate or income taxes).

Internal Revenue

May 3, 1933

Sales Tax f

State of Oregon,

County of Multnomah—ss.

M. 43565

(Type or print)

Name of taxpayer or purchaser of stamps Iron

Fireman Manufacturing Company.

Business address (Street) 984 East 17th Street,

(City) Portland, (State) Oregon.

Residence

Clm. Abatement M-22980 by 3970 MTA 1308

Allowed $5029.70
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The deponent, being duly sworn according to law,

deposes and says that this statement is made on be-

half of the taxpayer named, and that the facts given

below are true and complete

:

1. District in which return (if any) was filed,

Oregon.

2. Period (if for income tax, make separate

form for each taxable year) from November, 1928,

to , 19

3. Character of assessment or tax, Documentary

stamp tax.

4. Amount of assessment, $4,186.77; dates of

payment, January 11, 1933.

5. Date stamps were purchased from the Gov-

ernment _

6. Amount to be refunded, $4,186.77. $4,186.77

7. Amount to be abated (not applicable to income

or estate taxes)—$

8. The time within which this claim may be

legally filed expires, under Section of the

Revenue Act of 19 , on January 11, 1937.

The deponent verily believes that this claim

should be allowed for the following reasons:

The Iron Fireman Manufacturing Company

has been compelled to pay, and has paid, under

protest, asserted additional stamp taxes amount-

ing with interest to $4,186.77, in connection

with an alleged transfer by its stockholders of

their rights to receive a stock dividend declared

November 16, 1928, payable to stockholders of

record November 20, 1928. On November 19,
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1928, all of the stock then outstanding, namely,

1500 shares, was assigned and transferred to

voting trustees in accordance with the terms of

a certain voting trust agreement. The stock

dividend of 198,500 shares was thereafter issued

direct to the voting trustees.

The additional tax of $4,186.77 was assessed

and collected under the claim that such addi-

tional tax was imposed by Title VIII of the

Revenue Act of 1926, and Article 34 (i) of

Regulations 71, which article provides for the

imposition of a tax upon "The transfer of the

right to receive a stock dividend already de-

clared."

There was no transfer of the right to receive

the stock dividend but only an assignment and

transfer of the 1500 shares of stock then out-

standing. The only transfer subject to the tax

was that of the 1500 shares, and stamps cover-

ing that tax were affixed when the transfer was

made. The additional tax was improperly as-

sessed, and should be refunded to the taxpayer.

For further particulars of taxpayer's claim,

see its claim for abatement dated February 5,

1932 ; also letter of Ivan F. Phipps to Mr. R. M.

Estes, Deputy Commissioner, dated June 22,

1932 ; also memorandum acompanying notice of

adjustment of claim for abatement, reference

MT :ST :RHP-Cl.M-22980.

Signed FRANK S. HECOX
Secretary, Iron Fireman

Manufacturing Company
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Sworn to and subscribed before me this 18th day

of April, 1933.

[Seal] J. R. OSBORN
(Signature of officer administering oath)

(Title) Notary Public for Oregon

My commission expires March 24, 1936. [78]

CERTIFICATE

I certify that an examination of the records of

this office shows the following facts as to the assess-

ment and payment of the tax

:

Character

of assessment Pd.

and period Account No. or Amonnt Paid, Abated, or Credited Ab.

covered List Year Month Page Line assessed Date Amount Cr.

MCL 1931 Dec. 400 1 $3,970.00 1/12/33 $3,970.00

" 1933 Jan. 402 216.77 1/12/33 216.77

Total, $4,186.77 Total, $4,186.71

Claim No. M. 43565

I certify that the records of this office show the

following facts as to the purchase of stamps

:

To whom sold or issued

—

Kind-
Number

—

Denomination

—

Date of sale or issue

—

Amount—

$
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If special tax stamp, state

:

Serial number

—

Period commencing

—

CLYDE G. HUNTLEY
Collector of Internal Revenue

(District) Oregon

N.N.H.

Refund

Committee on Claims

Claim examined by—N.N.H.

Claim approved by—D. S. Bliss, Chief of Division

Amount claimed—$4186.77

Amount allowed—

$

Amount rejected—$4186.77

RHP
INSTRUCTIONS

1. The claim must set forth in detail and imder

oath each ground upon which it is made, and facts

sufficient to apprise the Commissioner of the exact

basis thereof.

2. The claim should be sworn to by the taxpayer,

if possible. Whenever it is necessary to have the

claim executed by an attorney or agent, on behalf

of the taxpayer, an authenticated copy of the docu-

ment specifically authorizing such agent or attor-

ney to sign the claim on behalf of the taxpayer shall

accompany the claim. The oath will be adminis-
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tered without charge by any collector, deputy col-

lector, or internal revenue agent.

3. If a return is filed by an individual and a re-

fund claim is thereafter filed by a legal representa-

tive of the deceased, certified copies of the letters

testamentary, letters of administration, or other

similar evidence must be annexed to the claim, to

show the authority of the executor, administrator,

or other fiduciary by whom the claim is filed. If an

executor, administrator, guardian, trustee, receiver,

or other fiduciary files a return and thereafter re-

fund claim is filed by the same fiduciary, docu-

mentary evidence to establish the legal authority

of the fiduciary need not accompany the claim, pro-

vided a statement is made on the claim showing

that the return was filed by the fiduciary and that

the latter is still acting.

4. Where the taxpayer is a corporation, the

claim shall be signed with the corporate name, fol-

lowed by the signature and title of the officer hav-

ing authority to sign for the corporation.

Jul 20 1933

MT:ST:NNH
C1:M:43565

Iron Fireman Manufacturing Company,

984 East 17th Street,

Portland, Oregon.

Gentlemen

:

Your claim for the refund of documentary stamp

tax and interest assessed against you in the amount

of $4,186.77, has been examined.
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You state that the tax of which refund is asked

was assessed in connection with an alleged transfer

by stockholders of your company of their rights

to receive the stock dividend declared November 16,

1928, payable to stockholders of record November 20,

1928. On November 19, 1928, all the stock then out-

standing, namely, 1,500 shares was assigned and

transferred to voting trustees in accordance with

the terms of a certain voting trust agreement, The

stock dividend of 198,500 shares was thereafter

issued direct to the voting trustees.

Article 34(h) of Regulations 71 (Revised July

1932) provides that "the transfer of the right to

receive a stock dividend already declared" is sub-

ject to the tax provided by Schedule A-3, Title VIII

of the Revenue Act of 1926, as amended by section

723 of the Revenue Act of 1932.

As in your case the stock dividend had already

been declared before the stock was issued to the

voting trustees the tax was properly due and pay-

able. Your claim is therefore rejected.

Respectfully,

GUY T. HELVERING,
Commissioner.

By ADELBERT CHRISTY,
Acting Deputy Commissioner.

HEP
cc-Portland, Oregon.

[Endorsed]: Filed April 15, 1937. [79]
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And afterwards, to wit, on Friday, the 30th day

of December, 1938, the same being the 46th Judi-

cial day of the Regular November, 1938 term of

said Court; present the Honorable Claude Mc-

Colloch, United States District Judge, presiding,

the following proceedings were had in said cause,

to wit: [81]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above entitled cause came on for trial before

the court without the intervention of a jury, the

parties hereto having signed and filed prior to the

date of trial a written stipulation that the action

be tried before the court without a jury, and the

parties having by said stipulation so filed, waived

a jury. Plaintiff appeared by Fletcher Rockwood

and Messrs. Carey, Hart, Spencer and McCulloch,

its attorneys, and defendant appeared by Carl C.

Donaugh, United States Attorney, and J. Mason

Dillard, Assistant United States Attorney, its attor-

neys. The court, having heard the testimony offered

and having considered the briefs filed on behalf of

the respective parties and having heard oral argu-

ment, makes the following:

FINDINGS OF FACT

I.

Plaintiff during all of the times herein mentioned

was and still is a corporation organized and existing
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under the laws of the State of Oregon, with its

principal office and place of business at Portland,

Oregon.

II.

During all of the year 1928 and to and including

July 17, 1933, and particularly on January 11, 1933,

Clyde G. Huntley was [82] the duly appointed,

qualified and acting Collector of Internal Revenue

of the United States for the District of Oregon.

Said Clyde G. Huntley, to whom plaintiff made

payment of the sums hereinafter set forth, is not

now in office as Collector of Internal Revenue of

the United States for the District of Oregon, James

W. Maloney having been regularly appointed to

succeed him in such office. Said James W. Maloney

since July 17, 1933, has been and now is the duly

appointed, qualified and acting Collector of Inter-

nal Revenue of the United States for the District

of Oregon.

III.

On November 2, 1928, the stockholders of the

plaintiff corporation and the plaintiff corporation

entered into a written agreement with Blyth, Witter

& Co., a California corporation, a true copy of which

agreement is attached to the Stipulation of Facts

herein, marked Exhibit "A", and by reference

made a part hereof as if set out in haec verba.

On November 14, 1928, the stockholders of the

plaintiff corporation held a special meeting, at

which meeting a resolution was introduced and

adopted; a true and correct copy of that portion
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of the minutes of said meeting and resolution ap-

pearing on pages 57, 58 and 59 of the minute book

of said corporation is attached to the Stipulation

of Facts herein, marked Exhibit "B", and by ref-

erence made a part hereof as if set out in haec

verba.

On November 14, 1928, the directors of the plain-

tiff corporation held a special meeting, at which

meeting a resolution was adopted amending the

articles of incorporation of plaintiff corporation;

a true and correct copy of that portion of the

minutes of said meeting appearing on page 64 of

the minute book of said corporation is attached to

the Stipulation of Facts herein, marked Exhibit

"C", and by reference made a part hereof as if

set out in haec verba. [83]

On November 15, 1928, T. H. Banfield, F. S.

Hecox, M. E. Parker, and Alice Banfield, as par-

ties of the first part, entered into an agreement

with T. H. Banfield, Mansel P. Griffiths, E. C.

Sammons, T. Henry Boyd, and W. H. Gray, as

parties of the second part, and their successors, as

voting trustees, a true copy of which agreement

is attached to the Stipulation of Facts herein,

marked Exhibit "D", and by reference made a

part hereof as if set out in haec verba.

On November 15, 1928, and for a period prior

thereto and prior to November 1, 1928, the stock

of the plaintiff corporation then issued and out-

standing consisted of 1500 shares, without par value,

and were issued to stockholders as follows:
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T. H. Banfield 736.65 shares

M. E. Parker 743.75 shares

Alice Banfield 9.8 shares

F. S. Hecox 9.8 shares

On November 16, 1928, the Board of Directors

of plaintiff corporation held a special meeting; a

true and correct copy of the minutes and transac-

tions of said meeting is attached to the Stipulation

of Facts herein, marked Exhibit "E", and by ref-

erence made a part hereof as if set out in haec

verba.

On November 19, 1928, the said 1500 shares here-

inbefore referred to were transferred and reissued

by certificates numbered as follows:

Certicale Number of

Number Issued to Shares

5 T. H. Banfield as Voting Trustee 1

6 W. H. Gray as Voting Trustee 1

7 E. C. Sammons as Voting Trustee 1

8 Mansel P. Griffiths as Voting Trustee 1

9 T. Henry Boyd as Voting Trustee 1

10 Voting Trustees 731.65

11 Voting Trustees 743.75

12 Voting Trustees 9.8

13 Voting Trustees 9.8

On said date there were affixed to certificates there-

tofore out- [84] standing documentary stamps in

the sum of $30.02 at the rate of 2$ per share for

the transfer of 1500 shares.

On November 20, 1928, there was issued by plain-

tiff corporation its Certificate No. 14 for 198,500
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shares of its common stock, without par value, to

voting trustees, and on said date there were affixed

to the stub of said certificate for 198,500 shares

documentary stamps of the face value of $1091.76,

which was computed at the rate of M for each $20

of actual value of said 198,500 shares; said 198,500

shares wrere distributed and issued to voting trus-

tees who were stockholders of record on November

20, 1928, and were a stock dividend.

IV.

During November, 1931, the Commissioner of

Internal Revenue, through his authorized agents,

examined plaintiff's books and records, and based

upon such examination determined that plaintiff's

stockholders transferred not only the 1495 shares

of capital stock outstanding on November 19, 1928,

but also transferred the rights to receive the

198,500 additional shares of stock declared as a

stock dividend by resolution adopted November 16,

1928, payable to the stockholders of record as of

November 20, 1928, which said 198,500 shares had

not been issued at the date of the alleged transfer

thereof, November 19, 1928; the amount of addi-

tional documentary stamp tax assessed by said Com-

missioner of Internal Revenue, on said pretended

transfer, was $3,970.00.

V.

On January 11, 1933, plaintiff was compelled to

and did pay to the said Clyde G. Huntley, as Col-
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lector of Internal Revenue of the United States

for the District of Oregon, the said additional stamp

taxes asserted by the Commissioner, in the amount

of $3,970.00, together with interest thereon, amount-

ing to $216.77, a total of [85] $4,186.77; said pay-

ment was accompanied by plaintiff's claim for abate-

ment, certified photostat copy of which is attached

to the Stipulation of Facts herein, marked Ex-

hibit "F", and by reference made a part hereof as

if set out in haec verba.

VI.

On or about April 18, 1933, plaintiff filed with

the Commissioner of Internal Revenue, through the

Collector of Internal Revenue at Portland, Oregon,

as his authorized agent, its claim on Form 843 of

the Treasury Department, Internal Revenue Serv-

ice, for the refund of said additional documentary

stamp taxes, with interest thereon, aggregating

$4,186.77; said claim for refund wTas rejected by

the Commissioner of Internal Revenue on July 20,

1933. A certified copy of said claim for refund and

letter of rejection dated July 20, 1933, are attached

to the Stipulation of Facts herein, marked Exhibit

"G", and by reference made a part hereof as if

set out in haec verba.

VII.

No part of said additional taxes, amounting to

$3,970.00, or interest thereon, amounting to $216.77,

has been refunded to planitiff.
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Based on the foregoing Findings of Fact, the

Court makes the following:

CONCLUSION OF LAW
I.

That the tax sought to be recovered in this action

was lawfully and legally assessed and collected.

II.

That the complaint sets forth no facts which are

sufficient to entitle plaintiff to recover in this

action. [86]

III.

That the Commissioner of. Internal Revenue prop-

erly disallowed plaintiff's claim for refund.

IV.

That under the law and the evidence the record

does not contain any substantial evidence to sup-

port findings of fact and conclusions of law and

judgment in favor of plaintiff and against defend-

ant.

V.

That on the pleadings, stipulation of facts and

evidence in this case, the defendant is entitled to a

judgment dismissing plaintiff's complaint at plain-

tiff's costs.

VI.

That under and by virtue of the contracts (1) by

and between plaintiff, its shareholders, and Blyth,

Witter & Company, bearing date of November 2,
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1928, and (2) the contract between T. H. Banfield,

F. S. Hecox, M. E. Parker, and Alice Banfield, as

parties of the first part, and T. H. Banfield, Mansel

P. Griffiths, E. C. Sammons, T. Henry Boyd, and

W. H. Gray, as parties of the second part, and their

successors, as voting trustees, bearing date Novem-

ber 15, 1928, plaintiff's shareholders became entitled

to receive 198,500 shares of capital stock of plain-

tiff company and the shareholders transferred to

such voting trustees their right to receive 198,500

shares of capital stock of plaintiff company.

Dated this 30th day of December, 1938.

CLAUDE McCOLLOCH
District Judge

[Endorsed] : Filed December 30, 1938. [87]

And Afterwards, to wit, on Friday, the 30th day

of December, 1938, the same being the 46th Judicial

day of the Regular November, 1938 Term of said

Court; present the Honorable Claude McColloch,

United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit:

[88]
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In the District Court of the United States for the

District of Oregon

No. L-12516

IRON FIREMAN MANUFACTURING
COMPANY, a corporation,

Plaintiff,

vs.

THE UNITED STATES OF AMERICA,
Defendant.

JUDGMENT
This Matter having come on for trial on the 23rd

day of June, 1938, plaintiff appearing in person and

through its attorneys, Fletcher Rockwood and

Carey, Hart, Spencer & McCulloch, and defendant

appearing through Carl C. Donaugh, United States

Attorney for the District of Oregon, and J. Mason

Dillard, Assistant United States Attorney for said

District, and Thomas R. Winter, General Counsel

Representative of the Bureau of Internal Revenue,

and the parties in open court and through their

respective counsel having stipulated in writing to

the facts to be considered and received in evidence

in said trial, accompanjung said stipulation with

the exhibits enumerated therein, and thereafter the

respective parties having made motions for judg-

ment and submitted requested findings of fact and

conclusions of law, together with briefs in support

of their contentions, the court, having taken the
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matter under advisement, did on the 14th day of

November, 1938, render an opinion in favor of the

defendant and against the plaintiff and did subse-

quently allow findings of fact and conclusions of law

in favor of the defendant, It Is Considered, Ordered,

Adjudged and Decreed that judgment in this cause

be in favor of the defendant and against the plain-

tiff, and that defendant have judgment for its costs

and disbursements herein incurred and that the same

be entered of record in this cause.

Dated this 30th day of December, 1938.

CLAUDE McCOLLOCH,
District Judge.

[Endorsed]. Filed December 30, 1938. [89]

And Afterwards, to wit, on the 20th day of Jan-

uary, 1939, there was duly Filed in said Court, a

Notice of Appeal, in words and figures as follows,

to wit: [90]

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice Is Hereby Given that Iron Fireman Manu-

facturing Company, a corporation, the above named

plaintiff, appeals from the judgment made and

entered in the above entitled court and cause on or

about December 30, 1938, and from each and every

part of said judgment, which said appeal is taken
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to the United States Circuit Court of Appeals for

the Ninth Circuit.

CHARLES E. McCULLOCH
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Plaintiff

[Endorsed] :Filed January 20, 1939. [91]

And Afterwards, to wit, on the 20th day of Janu-

ary, 1939, there was duly Filed in said Court, a

Designation of contents of record on appeal in

words and figures as follows, to wit: [92]

[Title of District Court and Cause.]

DESIGNATION OF CONTENTS OF RECORD
ON APPEAL

To the Clerk of the Above Entitled Court

:

Plaintiff, Iron Fireman Manufacturing Company,

hereby designates as the portions of the record, pro-

ceedings and evidence to be contained in the record

on appeal the following:

1. Petition.

2. Answer.

3. Stipulation for trial by court without the

intervention of a jury.

4. Stipulation relating to submission of cause to

Honorable Claude McColloch, Judge of the above

entitled court.
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5. Stipulation of facts.

6. Findings of fact and conclusions of law.

7. Judgment.

8. Condensed statement of testimony and pro-

ceedings at trial.

9. Notice of appeal.

10. Bond on appeal.

11. Statement of points.

12. This designation.

CHARLES E. McCULLOCH
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Plaintiff

[Endoresd]. Filed January 20, 1939. [93]

And afterwards, to wit, on the 20th day of Janu-

ary, 1939 there was duly filed in said Court, a Bond

on appeal, in words and figures as follows, to wit:

[94]

[Title of District Court and Cause.]

BOND ON APPEAL
Know all men by these presents : That the above

named plaintiff, Iron Fireman Manufacturing Com-

pany, a corporation, as principal, and American

Surety Company of New York, a corporation duly

organized and existing under and by virtue of the
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laws of the State of New York, having an office

in Portland, Oregon, and being dnly authorized to

do business within the State of Oregon and to trans-

act business pursuant to the Act of Congress of

August 18, 1934, entitled "An Act relative to rec-

ognizances, stipulations, bonds and undertakings

and to allow certain corporations to be accepted as

surety thereunder," as surety, are held and firmly

bound unto The United States of Amercia in the

sum of two hundred and fifty dollars ($250.00),

to pay the costs if the appeal by the above named

plaintiff to the United States Circuit Court of Ap-

peals for the Ninth Circuit from that certain judg-

ment heretofore made and entered in the above en-

titled court and cause on or about December 30,

1938, in favor of said defendant, is dismissed or

the judgment affirmed, or to pay such costs as the

appellate court may award if the judgment is

modified.

Whereas, lately at a term of the District Court

of the United States for the District of Oregon on

or about December [95] 30, 1938, a judgment was

rendered for defendant and against plaintiff in this

action and said plaintiff has filed a notice of appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit from said judgment.

Now therefore, the condition of the above obliga-

tion is such that if plaintiff shall pay the costs if

said appeal is dismissed or the judgment affirmed

or such costs as the appellate court may award if

the judgment is modified, then the above obligation
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shall be void, otherwise to remain in full force and

effect.

Dated this 20th day of January, 1939.

IRON FIREMAN MANUFACTURING
COMPANY

By CHARLES E. McCULLOCH
FLETCHER ROCKWOOD

CAREY, HART, SPENCER &

McCULLOCH
Its Attorneys

AMERICAN SURETY COMPANY
OF NEW YORK

[Seal] By W. A. KING
Resident Vice President

Attest

:

P. WINDHAM,
Resident Assistant Secretary

[Endorsed] : Filed January 20, 1939. [96]

And Afterwards, to wit, on the 20th day of Jan-

uary, 1939, there was duly Filed in said Court, a

Condensed Statement of testimony and proceedings

at trial in words and figures as follows, to wit : [97]

[Title of District Court and Cause.]

CONDENSED STATEMENT OF TESTIMONY
AND PROCEEDINGS AT TRIAL

The above entitled cause came on for trial before

the Honorable James Alger Fee, one of the judges

of the above entitled court, sitting without a jury
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pursuant to stipulation between the parties thereto-

fore filed that the above entitled case shall be tried

and determined by the court without the interven-

tion of a jury on April 15, 1937, plaintiff appearing

by Fletcher Rockwood and Carey, Hart, Spencer and

McCulloch, its attorneys, and defendant appearing

by Mason Dillard, Assistant United States Attorney.

Thereupon the following proceedings were had

:

"Mr. Dillard: May it please the Court, in

this matter of the Iron Fireman Manufacturing

Company vs. The United States, the defendant

desires to move to amend its answer by inter-

lineation, in the following respect. I believe

from conversations with Mr. Rockwood that he

will be able to indicate to the Court that he has

no objection to this amendment. Referring to

page 1 of the answer, and to paragraph II, the

defendant desires to strike out the words as

alleged in lines 12, 13 and 14 thereof and add

the following at the end of the paragraph ; that

is, commencing on line 21 of the answer, add

these words: 'and defendant denies that the

said stock dividend was issued to the plaintiff's

original stockholders but to voting trustees un-

der a voting trust agreement dated November

15th, 1928, and denies said stock dividend [98]

was payable to the voting trustees other than by

virtue of the transfer by the original stock-

holders to them as trustees of their right to re-

ceive the said dividend.' Will you be able to

consent to that?
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Mr. Rockwood: Yes. I have no objection to

that amendment.

The Court: Amendment allowed."

Plaintiff thereupon offered and there was received

in evidence stipulation of facts made and entered

into between the parties and filed with the court

on April 15, 1937.

Thereupon the following proceedings were had:

"Mr. Rockwood: With the record as it now
stands, plaintiff moves for a judgment in its

favor upon the ground that the pleadings, the

stipulated facts, and the only evidence in the

record, will support no other conclusion. Plain-

tiff also makes a motion that the Court make

special findings of fact in conformity with the

facts as set forth in the stipulation offered in

evidence this morning.

Mr. Dillard: And, if the Court please, the

defendant desires to tender a motion for a

judgment. We will tender it in writing (pass-

ing paper to the Clerk), and we would ask the

permission of the Court to tender special re-

quested findings."

Respectfully submitted,

CHARLES E. McCTILLOCH
FLETCHER ROCKWOOD
CAREY, HART, SPENCER
AND McCITLLOCH

Attorneys for Plaintiff

[Endorsed]: Filed January 20, 1939. [99]
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And afterwards, to wit, on the 20th day of Janu-

ary, 1939, there was duly filed in said Court, a State-

ment of Points, in words and figures as follows,

to wit: [100]

[Title of District Court and Cause.]

STATEMENT OF POINTS

Plaintiff, Iron Fireman Manufacturing Company,

having heretofore filed with the above entitled court

its notice of appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, states that

on appeal it intends to rely upon the following

points

:

(a) The conclusions of law made and filed by

the above entitled court and each of them are erro-

neous and are not supported by and are contrary to

the findings of fact heretofore made and filed by

the above entitled court.

(b) The above entitled court erred in failing to

conclude as a matter of law from the findings of

fact made and filed by the above entitled court that

the tax sought to be recovered in this action was

unlawfully and illegally assessed and collected.

(c) The above entitled court erred in refusing

to grant plaintiff's motion for judgment made at

the trial, and made upon the ground that the plead-

ings, the stipulated facts and the only evidence in

the record supported no other conclusion.

(d) The above entitled court erred in failing to

conclude as a matter of law from the findings of

fact made and filed [101] by the above entitled court
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that plaintiff is entitled to recover from defendant

$4,186.77, together with interest thereon at the rate

of six per cent per annum from and after January

11, 1933, and plaintiff's costs and disbursements

herein, and in failing to order judgment for such

recovery by plaintiff from defendant.

CHARLES E. McCULLOCH
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Plaintiff

[Endorsed]: Filed January 20, 1939. [102]

United States of America,

District of Oregon—ss.

I, G. H. Marsh, Clerk of the District Court of

the United States for the District of Oregon, do

hereby certify that the foregoing pages numbered

from 1 to 102 inclusive, constitute the transcript

of record upon the appeal from a judgment of said

court in a cause therein numbered L-12516, in which

Iron Fireman Manufacturing Company, a corpora-

tion, is plaintiff and appellant, and The United

States of America, is defendant and appellee; that

said transcript has been prepared in accordance

with the designation of contents of the record on

appeal filed by the appellant, and in accordance

with the rules of Court ; that I have compared the

foregoing transcript with the original thereof and
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that the foregoing transcript is a full, true and

correct transcript of the record and proceedings had

in said court in said cause, in accordance with the

said designation as the same appear of record and

on file at nay office and in my custody.

I further certify that the cost of comparing and

certifying the within transcript is $17.10 and that

the same has been paid by said appellant.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Court in Portland,

in said District, this 17th day of February, 1939.

[Seal] G. H. MARSH,
Clerk. [103]

[Endorsed]: No. 9111. United States Circuit

Court of Appeals for the Ninth Circuit. Iron Fire-

man Manufacturing Company, a corporation, Ap-

pellant, vs. The United States of America, Appellee.

Transcript of Record Upon Appeal from the Dis-

trict Court of the United States for the District of

Oregon.

Filed February 20, 1939.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals

for the Ninth Circuit

No. 9111

IRON FIREMAN MANUFACTURING
COMPANY, a corporation.

Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

STATEMENT OF POINTS AND DESIGNA-
TION OF PARTS OF RECORD

Appellant, Iron Fireman Manufacturing Com-

pany, for its statement of points upon which it in-

tends to rely on appeal, refers to and adopts by

reference the statement of points heretofore filed in

this cause in the District Court of the United States

for the District of Oregon, which statement of

points so filed in the District Court is a part of the

transcript certified by the Clerk of said District

Court to the above entitled court.

Appellant hereby designates as the parts of the

record which it thinks necessary for consideration

the entire transcript of the record as so certified by

the Clerk of said District Court.

CHARLES E. McCULLOCH
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Appellant,

Iron Fireman Manufacturing Company. [104]
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United States of America,

State of Oregon,

County of Multnomah—ss.

Due service of the within Statement of Points

and Designation of Parts of Record is hereby ac-

cepted at Portland, Oregon, this 23rd day of Feb-

ruary, 1939, by receiving a copy thereof, duly cer-

tified to as such by Fletcher Rockwood, one of

attorneys for Appellant.

J. MASON DILLARD
Attorney for Appellee [105]

[Endorsed]: Filed Feb. 25, 1939. Paul P. O'Brien,

Clerk.
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No. 9111

llnttri States; Circuit Court

of Appeals

FOR THE NINTH CIRCUIT

Iron Fireman Manufacturing Company, a corporation

Appellant

v.

The United States of America

Appellee

Upon Appeal from the United States District

Court for the District of Oregon

BRIEF OF APPELLANT

JURISDICTION

Appellant, plaintiff below, by its petition and com-

plaint brought this action to recover $4186.77 of Fed-

eral tax and interest thereon alleged to have been illeg-

ally assessed and collected by the predecessor of the
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present Collector of Internal Revenue for the District

of Oregon (R. pp. 2-3, 19, 101) under Title VIII (Sec-

tion 800 and Schedule A referred to therein) of the

Revenue Act of 1926 (44 Stat. 99, 101-102) (R. pp.

2-7). Jurisdiction in the Federal District Court was

based on Section 24 (20) of the Judicial Code as

amended (U.S.C.A. 28:41 (20)), which grants juris-

diction to District Courts in suits against the United

States "for the recovery of any internal-revenue tax

alleged to have been erroneously or illegally assessed

or collected ... if the collector of internal revenue by

whom such tax . . . was collected ... is not in office

as collector of internal revenue at the time such suit or

proceeding is commenced."

The judgment of the District Court entered on

December 30, 1938, from which this appeal was taken,

determined that the tax was legally assessed and col-

lected and denied recovery by appellant (R. pp. 108-

109) . Appellant appealed to this Court on January 20,

1939 (R. pp. 109-110).

Jurisdiction in this Court to hear the appeal is in-

voked under Section 128(a) of the Judicial Code as

amended June 20, 1938 (U.S.C.A. 28:225).

STATEMENT OF THE CASE

Appellee, purporting to act in accordance with Sec-

tion 800, Schedule A, of the Revenue Act of 1926 (44
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Stat. 99, 101-102) (R. p. 99), assessed against and

collected from appellant stamp taxes in the amount of

$3970.00, together with interest of $216.77 thereon, a

total of $4186.77, on the asserted transfer of the right

to receive 198,500 shares of appellant's stock (R. pp.

22-23, 104-105).

Section 800 of the Act provides as follows

:

"On and after the expiration of thirty days

after the enactment of this Act there shall be

levied, collected, and paid, for and in respect of

the several bonds, debentures, or certificates of

stock and of indebtedness, and other documents,

instruments, matters, and things mentioned and

described in Schedule A of this title, or for or in

respect of the vellum, parchment, or paper upon
which such instruments, matters, or things, or

any of them, are written or printed, by any per-

son who makes, signs, issues, sells, removes, con-

signs, or ships the same, or for whose use or

benefit the same are made, signed, issued, sold,

removed, consigned, or shipped, the several taxes

specified in such schedule. The taxes imposed by

this section shall, in the case of any article upon

which a corresponding stamp tax is now imposed

by law, be in lieu of such tax." (44 Stat. 99.)

Schedule A, paragraph 3, referred to in Section

800, provides as follows:

"3. Capital stock, sales or transfers: On all

sales, or agreements to sell, or memoranda of

sales or deliveries of, or transfers of legal title to

shares or certificates of stock or of profits or of



interest in property or accumulations in any cor-

poration, or to rights to subscribe for or to re-

ceive such shares or certificates, whether made
upon or shown by the books of the corporation,

or by any assignment in blank, or by any deliv-

ery, or by any paper or agreement or memoran-

dum or other evidence of transfer or sale, whether

entitling the holder in any manner to the benefit

of such stock, interest, or rights, or not, on each

$100 of face value or fraction thereof, 2 cents,

and where such shares are without par or face

value, the tax shall be 2 cents on the transfer or

sale or agreement to sell on each share: . .
." (44

Stat. 101-102.)

The tax in question was imposed at the rate of two

cents per share on 198,500 shares.

There is no fact question in issue. All of the facts

were stipulated (R. pp. 18-100) and the trial court's

findings of fact adopted without any variation all of

the facts as stipulated (R. pp. 100-105). The sole

question on this appeal is whether, under the agreed

facts, the statute quoted above imposes the tax which

was collected.

Appellant is an Oregon corporation (R. pp. 19,

101). On November 15, 1928, and for a period prior

thereto and prior to November 1, 1928, the author-

ized capital stock of appellant consisted of 1500 shares

without par value, and such shares were issued and

outstanding in the names of stockholders as follows:
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T. H. Banfield 736.65

M. E. Parker 743.75

Alice Banfield 9.8

F. S. Hecox 9.8

Total 1500.00

(R. pp. 21, 102-103.)

The four persons named are for convenience referred

to herein as the original stockholders, or merely as

the stockholders.

On November 2, 1928, an agreement was executed

by the original stockholders as parties of the first

part, Blyth, Witter & Co., a corporation, therein re-

ferred to as the Banker, as the party of the second

part, and appellant as party of the third part (R. pp.

19-20, 25-41, 101). By that agreement the stock-

holders promised to cause appellant to increase its

authorized stock to 200,000 shares (Par. (4) (a))

(R. p. 28), to cause appellant to declare a stock divi-

dend of 198,500 shares (Par. (4)(b)) (R. pp. 28-

29), to cause all stock to be deposited with voting trus-

tees (Par. (4)(j)) (R. p. 32), and thereupon to sell

to the Banker voting trust certificates for 150,000

shares (Par. (5)) (R. pp. 33-34). Appellant was a

party to the agreement, but the only acts which by the

terms of the agreement it promised to perform were as

here summarized:
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(a) To cause an audit to be made to show the

results of its operations (Par. (1)) (R. pp. 26-27).

(b) Under certain circumstances, to pay the ex-

pense of an industrial survey which the Banker would

"cause" to be made (Par. (2)) (R. p. 27).

(c) To permit the Banker to have access to its

books and to furnish the Banker with copies of rec-

ords and documents as requested by the Banker (Par.

(12)) (R. pp. 37-38).

(d) To pay certain expenses of the Banker if the

agreement was not carried out, due to no fault on

the part of the Banker (Par. (14)) (R. p. 39).

All of the other promises contained in the agree-

ment of November 2, 1928, were promises by the

stockholders, including promises that they would

"cause" appellant to do certain things, or were prom-

ises by the Banker (R. pp. 25-41).

On November 14, 1928, the original stockholders,

being the holders of all of the issued and outstanding

stock, in a stockholders' meeting adopted a resolution

to increase the authorized capital stock of the com-

pany to 200,000 shares (R. pp. 20, 42-44, 101-102).

On that same day the directors of appellant held a

meeting, the minutes of which contain a recital of

the fact of the authorization by the stockholders for

the increase in capital stock (R. pp. 20, 45-46, 102).
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On November 15, 1928, a voting trust agreement

was executed by the original stockholders, T. H. Ban-

field, F. S. Hecox, M. E. Parker, and Alice Banfield,

on the one part, and the five voting trustees, T. H.

Banfield, Mansel P. Griffiths, E. C. Sammons, T. Henry

Boyd, and W. H. Gray, on the other part (R. pp. 20-

21, 46-78, 102). Despite the fact that the additional

198,500 shares theretofore authorized by the stock-

holders had not been issued, the voting trust agreement

recited that the stockholders were then the owners of

200,000 shares of stock (R. p. 47). By that agreement

they were said to have deposited the entire 200,000

shares with the voting trustees (R. p. 49). The voting

trust agreement provided for the obligations and duties

of the voting trustees as such (R. pp. 46-78) . Appellant

was not a party to the voting trust agreement.

On November 16, 1928, the board of directors of

appellant adopted a resolution reading as follows:

"RESOLVED, that a dividend be and is hereby

declared payable to the stockholders of this cor-

poration of record as of November 20, 1928, pro-

rata per share, said dividend to be payable in

shares of this corporation of its capital stock

without nominal or par value to the number of

198,500 shares, and that the said shares when so

issued are hereby declared to be fully paid and

nonassessable, and that there be transferred on
the books of account of this corporation from
the surplus account to the capital stock account
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the sum of $635,537.36, so that the capital stock

account of this corporation after such transfer

and the issuance of such stock dividend, shall be

the sum of $800,000." (R. pp. 21, 79-80, 103.)

On November 19, 1928, prior to the date when

the stock dividend was to be distributed under the

terms of the resolution of November 16 quoted above,

the four original stockholders transferred their 1500

shares and those shares were thereupon reissued, one

to each of the five named voting trustees, and the

remainder to the voting trustees as a group (R. pp. 21,

103) . Consequently, when that transfer was completed

on November 19, 1928, the stockholders of record

were (a) the voting trustees as a group, to whom

were issued 1495 shares, and (b) the voting trustees

individually, to whom were issued one share each, or

a total of five shares.

On November 20, 1928, in accordance with the

terms of the resolution of November 16, 1928, appel-

lant issued as a stock dividend 198,500 shares to the

voting trustees, who were on that date the stock-

holders of record (R. pp. 22, 103-104).

A tax in the sum of $30.02 was paid on the trans-

fer on November 19, computed at the rate of two cents

per share on 1500 shares. Documentary stamps repre-

senting that amount were affixed to the stock certifi-

cates and duly cancelled (R. pp. 21-22, 103). Appel-
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lant does not question its liability for the tax so paid.

Documentary stamps of the value of $1091.66

were affixed and cancelled on November 20 as a tax

upon the issue of the 198,500 shares, computed at the

rate of one cent per $20.00 of actual value of shares

so issued (R. pp. 22, 104). (See Title VIII, Section

800, Schedule A, Par. 2, 1926 Revenue Act.) Appel-

lant does not question the legality of that tax.

The Commissioner of Internal Revenue assessed

an additional tax of $3970.00 computed at the rate of

two cents per share based on an asserted transfer of

198,500 shares (R. pp. 22, 104). The additional tax,

together with $216.77 of interest thereon, a total of

$4186.77, was paid by appellant to the then Collector

on January 11, 1933 (R. pp. 23, 104-105). Appel-

lant filed a claim for refund, which was rejected by

the Commissioner of Internal Revenue (R. pp. 23, 93-

99, 105). Thereafter appellant brought this suit to

recover the amount paid, $4186.77, together with in-

terest thereon.

The sole question presented on this appeal is one

of law, that is, whether under the provisions of the

Revenue Act quoted above there was a taxable trans-

fer of the 198,500 shares, or of the right to receive

those shares, issued by appellant as a stock dividend

to the voting trustees on November 20, 1928.
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SPECIFICATIONS OF ERROR

1. The District Court erred in concluding as a

matter of law from the facts as stipulated and as found

by the Court that the tax sought to be recovered was

lawfully and legally assessed and collected (R. p. 106)

.

2. The District Court erred in failing to conclude

as a matter of law from the facts as stipulated and as

found by the Court that the tax sought to be recov-

ered was unlawfully and illegally assessed and col-

lected and contrary to the provisions of Title VIII,

Section 800 and Schedule A referred to therein, of the

Revenue Act of 1926.

3. The District Court erred in concluding as a

matter of law that the complaint sets forth no facts

which are sufficient to entitle appellant to recover in

this action (R. p. 106)

.

4. The District Court erred in concluding as a

matter of law that the Commissioner of Interna? Reve-„

nue properly disallowed appellant's claim for refund

(R. p. 106).

5. The District Court erred in refusing to grant

appellant's motion for judgment in its favor made at

the trial and made upon the ground that the plead-

ings, the stipulated facts and the only evidence in the

record supported no other conclusion (R. pp. 17,

115).
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6. The District Court erred in concluding as a

matter of law that under the law and the evidence the

record does not contain any substantial evidence to

support conclusions of law and judgment in favor of

appellant and against appellee (R. p. 106).

7. The District Court erred in concluding as a

matter of law that on the pleadings, stipulation of

facts, and the evidence in this case appellee is entitled

to a judgment dismissing appellant's complaint at ap-

pellant's cost (R. p. 106)

.

8. The District Court erred in concluding as a

matter of law that under and by virtue of contracts

(1) by and between appellant, its shareholders, and

Blyth, Witter & Co., bearing date November 2, 1928,

and (2) between T. H. Banfield, F. S. Hecox, M. E.

Parker and Alice Banfield, as parties of the first part,

and T. H. Banfield, Mansel P. Griffiths, E. C. Sam-

mons, T. Henry Boyd and W. H. Gray, as parties of

the second part, and their successors, as voting trus-

tees, bearing date November 15, 1928, appellant's

shareholders became entitled to receive 198,500

shares of capital stock of appellant company and the

shareholders transferred to such voting trustees their

right to receive 198,500 shares of the capital stock

of appellant company (R. pp. 106-107).

9. The District Court erred in failing to conclude
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as a matter of law from the facts as stipulated and as

found by the Court that appellant is entitled to re-

cover from appellee the taxes and interest thereon

illegally assessed and collected, that is to say, the sum

of $4186.77, together with interest thereon at the

rate of six per cent per annum from and after Janu-

ary 11, 1933, the date of payment of said taxes and

interest by appellant, and appellant's costs and dis-

bursements herein, and in failing to order judgment

for such recovery by appellant from appellee.

SUMMARY OF ARGUMENT

1. Under the pertinent statute (Title VIII, Sec-

tion 800, Schedule A, Revenue Act of 1926), to sup-

port the tax the facts must show a transfer of "legal

title to shares" or a transfer of "rights," enforceable

by action or suit against the corporation, "to receive

such shares."

2. Since appellant was under no contractual obli-

gation to issue the 198,500 shares as a stock dividend,

the declaration by it of a stock dividend created no

right in anyone, enforceable against appellant, to re-

ceive the shares.

3. Article 34 of Regulations No. 71 of the Bureau

of Internal Revenue, denning as a taxable transfer

"the transfer of the right to receive a stock dividend

already declared," does not sustain the tax in question
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because there was no "right" enforceable against

appellant to receive the 198,500 shares.

(a) If the regulations attempt to impose a tax not

imposed by the statute itself they are invalid.

(b) The regulations in question are not invalid

because, properly construed, they do not extend the

statute.

(c) Properly construed, the regulations do not

sustain the tax in the case at bar because there was no

"right" in anyone, enforceable against appellant, "to

receive a stock dividend already declared."

ARGUMENT

All of appellant's specifications of error involve

the same question of law, that is, whether the tax as-

sessed and collected, in the circumstances shown by

the facts as stipulated and as found by the trial court,

was correctly assessed under the pertinent statute.

The disposition of this appeal requires an interpre-

tation of Section 800, being a part of Title VIII, of the

Revenue Act of 1926 (44 Stat. 99, 101-102). Section

800 imposes a stamp tax on certain transactions de-

scribed and at rates prescribed in Schedule A therein

referred to.

Paragraph 3 of Schedule A relates to sales and

transfers of capital stock. It imposes a tax
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"On all sales, or agreements to sell . . . or trans-

fers of legal title to shares or certificates of stock

or of profits or of interest in property or accumu-

lations in any corporation, or to rights to sub-

scribe for or to receive such shares or certificates

. .
." (Italics ours.)

Article 34 of Regulations No. 71 of the Bureau

of Internal Revenue states, with respect to the statute

just quoted, in part as follows:

"Art. 34. Sales or transfers subject to tax.

—

The following are examples of transactions sub-

ject to tax:
* # •*

(h) The transfer of the right to receive a

stock dividend already declared."

The disposition of this appeal must depend upon

the particular facts in this case. In order to sustain the

tax it must be shown that there was a transfer of

"legal title to shares" or a transfer of "rights ... to

receive" shares. In the language of the regulations, it

must appear, in order that the tax may be sustained,

that there was the transfer of a "right to receive a

stock dividend already declared."

This statement of the obvious conclusion that to

sustain the tax there must be a "right" in one person

and a transfer thereof to another is nowhere more

clearly set forth than in the recent decision of this

Court in Corporation of America v. McLaughlin, 100
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F. (2d) 72, decided on November 22, 1938. That

case arose under the same statute and schedule as are

here involved. With respect to several different trans-

actions involved in the single appeal, the Court there

said:

"In each the litigant is entitled to have the facts

stated and the question of taxability determined

by the resolving of the question 'Did the party

alleged to have transferred the right to receive

the stock, upon his payment of the consideration

for their issuance, have from the Corporation a

proposal which gave him the right to compel the

Corporation to issue the shares to him instead of

to the trustees, or for damages if not issued to

him upon his demand?' (Italics the Court's.)

In the case at bar, appellant on November 16,

when only 1500 shares were outstanding, declared a

stock dividend of 198,500 shares distributable to stock-

holders of record on November 20. On November 19

the four original stockholders transferred the 1500

shares to the voting trustees, who thereupon became

the stockholders of record. On November 20, 198,500

shares were issued to the voting trustees as the then

stockholders of record.

The only transfer of any shares was accomplished

by the original stockholders on November 19. When

they endorsed and delivered the certificates for the

1500 shares they had nothing left to transfer. Nothing



16

remained to be done by them, and they in fact did

nothing further to divest themselves of every right

they had in appellant's stock. Consequently, we must

determine whether on that date, November 19, the

original stockholders had the legal title to the 198,500

shares later issued, or the right to receive those shares

later issued.

In the language of Corporation of America v. Mc-

Laughlin, supra, did the stockholders, at the time of

their transfer of 1500 shares on November 19, have

"the right to compel the corporation to issue" the

198,500 shares to them or the right "to damages if

not issued" to them upon their demand?

In the absence of some contractual obligation upon

a corporation, the mere declaration by the corporation

of a stock dividend does not create a right in anyone

to receive a distribution of the additional stock.

The declaration by a corporation of a dividend

payable in cash creates a debtor-creditor relationship

between the corporation and a holder of its stock.

This is the rule in Oregon relating to Oregon corpora-

tions (Steel v. Island City Mercantile & Milling Co., 47

Or. 293, 83 Pac. 783), is the rule applied generally by

Federal courts (Chesapeake & Delaware Canal Co. v.

United States. 250 U. S. 123, 39 S. Ct. 407; Bryan v.

Welch. 74 F. (2d) 964; Staats v. Biograph Co., 236
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Fed. 454), and is the rule in other jurisdictions (11

Fletcher Cyc. Corp., Perm. Ed., Sec. 5322, p. 786) . As a

consequence it is held that a corporation, after the dec-

laration of a cash dividend, may not rescind the declara-

tion and thus relieve itself of its obligations as a

debtor. Staats v. Biograph Co., supra; Terry v. Eagle

Lock Co., 47 Conn. 141 ; Benas v. Title Guaranty Trust

Co., 216 Mo. App. 53, 267 S. W. 28; 11 Fletcher Cyc.

Corp., Perm. Ed., Sec. 5323, p. 794.

The rule is different, however, with respect to a

declaration of a stock dividend. The declaration by a

corporation of a dividend distributable in its own

stock does not create a debtor-creditor relationship. It

does not vest in the stockholders any right against the

corporation and the corporation may, at any time

prior to the actual distribution of the dividend, rescind

the resolution declaring it without imposing any obli-

gation whatever on the corporation and without liabil-

ity to its stockholders. Terry v. Eagle Lock Co., supra

;

Staats v. Biograph Co., supra.

The distinction between the rule which denies the

power to rescind the declaration of a cash dividend

and that which recognizes the power to rescind the

declaration of a stock dividend rests upon a funda-

mental difference in the nature of the two types of

dividend. A cash dividend, when paid, distributes a

part of the assets of the corporation with the conse-
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quence that the corporation has less assets and indi-

vidual stockholders have greater assets in their indi-

vidual rights. The declaration of a cash dividend, in

effect, sets aside for the stockholders a part of the cor-

porate assets, and the corporation then has no power

to deprive the stockholders of their right to those assets

without their consent. On the other hand, the distribu-

tion of a stock dividend does not affect the assets of

the corporation or the relative interests of the stock-

holders in those assets. No assets are thereby set aside

for stockholders and a rescission of the resolution

takes nothing from the stockholders.

Consequently, in the case at bar, appellant retained

the power up to the minute that distribution of the

198,500 shares by way of stock dividend was made

on November 20, 1928, to rescind the resolution of

November 16 declaring the dividend. Since the orig-

inal stockholders had no right on November 19 to

compel the corporation to issue an additional 198,500

shares then or at any other time, they had no legal

title to the shares and no right to receive them. If

appellant had rescinded the resolution of November

16, the original stockholders would have had no cause

of action against appellant for damages for refusal to

issue 198,500 shares to them upon their demand. It

follows that the acts of the original stockholders of
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transferring 1500 shares on November 19 did not

constitute a transfer of the right to receive an addi-

tional 198,500 shares.

Since that transfer on November 19 was the only

transfer made, it follows, we submit, that the Commis-

sioner erred in assessing the additional tax based on an

asserted transfer of 198,500 shares, or on the right

to receive shares of that number, and that the District

Court erred in failing to conclude that the tax as-

sessed on that asserted transfer was erroneously and

illegally assessed and collected.

We pass to a discussion of the effect on this case of

Article 34 of Regulations No. 71 of the Bureau of

Internal Revenue, quoted above, which states as an

example of a transfer subject to tax "the transfer of

the right to receive a stock dividend already declared."

In construing a Federal revenue statute, the courts

defer strongly to practical or administrative construc-

tion by the Treasury Department. Lucas v. Kansas

City Structural Steel Co., 281 U. S. 264, 50 S. Ct.

263; Brewster v. Gage, 280 U. S. 327, 50 S. Ct. 115.

But the Commissioner of Internal Revenue cannot,

under the guise of construction, extend the scope of

the statute. Morrill v. Jones, 106 U. S. 466, 1 S. Ct.

423; International Railway Co. v. Davidson, 257 U. S.

506, 42 S. Ct. 179; Ramsey v. Commissioner of In-
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ternal Revenue, 66 F. (2d) 316; United States v.

Maryland Casualty Co., 49 F. (2d) 556; Ardsley Club

v. Durey, 40 F. (2d) 293 ; Missouri Pacific Railway

Co. v. Hellmich, 12 F. (2d) 978.

In the present case, if the statute itself is not broad

enough to sustain the tax, no regulation can make

valid the attempt to impose a tax. If there were here

no "rights to receive stock" which were transferred,

the regulation cannot impose a tax.

We submit that the regulation, correctly con-

strued, does not extend the statute. The statute

reaches transfers of "rights to receive" stock generally,

and the regulation is merely more specific to define as

taxable a transfer of a "right to receive" stock in a

particular manner, that is, as a stock dividend. Both

the statute and the regulation require (1) the exist-

ence of a right to receive stock, and (2) the transfer

of that right.

It is essential under both the statute and the regu-

lation that the right exist to receive stock. In the case

at bar, since there was no right to receive the 198,500

shares prior to their issuance on November 20, and, in

the nature of things, no transfer of any such right, the

statute, as interpreted by the regulations, did not im-

pose the tax which appellant now seeks to recover.

It may be suggested that under the argument
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which we make, since a corporation is free to rescind

a declaration of a stock dividend prior to the actual

distribution thereof, there can never be a "right to

receive a stock dividend already declared," with the

consequence that the regulation is a nullity; and it

may be argued that an interpretation which leaves

the regulation meaningless is necessarily erroneous.

In the first place, if the interpretation which we

give to the regulation leaves it meaningless, that fact

is no justification for the imposition of a tax if the

statute itself does not impose a tax. We suggest, how-

ever, that there may be situations with circumstances

different from those in the case at bar where the

statute, as interpreted by the regulation, would im-

pose a tax upon the transfer of the "right to receive a

stock dividend already declared."

In the early pages of this argument, in stating the

rule that the declaration by a corporation of a stock

dividend does not create a right in the stockholder to

demand distribution of the additional stock, we ex-

pressly qualified the statement by saying that that was

the rule "in the absence of some contractual obliga-

tion upon the corporation."

If a corporation should declare a stock dividend

distributable to its then present stockholders and

should thereupon bind itself by contract with the
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stockholders to distribute that stock on a stated future

date and to refrain from taking any action to rescind

that declaration of a stock dividend, the stockholders

would then have a promise by the corporation which

could be enforced. Again, in the language of Corpora-

tion of America v. McLaughlin, supra, the stockhold-

ers would, by virtue of that contract, have "the right

to compel the corporation to issue" the shares by way

of stock dividend, or the right "to damages if not

issued" if the corporation should breach its contract.

In that situation, if the corporation were obligated by

contract, the stockholders would have a contractual

"right to receive a stock dividend already declared,"

and if a particular stockholder transferred that right

to another, the transfer would be taxable under the

statute and under the specific language of Article 34

of the Regulations.

But in the case at bar there was no contractual

obligation resting upon appellant to issue the 198,500

shares, as there was in the supposititious case just

discussed.

The only instrument executed by appellant relat-

ing to this transaction was the agreement of November

2, 1928, executed by the four original stockholders, by

the Banker, and by appellant. By that agreement the

appellant promised to do four things, (a) to cause an
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audit to be made of its operations, (b) to pay the ex-

pense of an industrial survey, (c) to permit the

Banker to have access to its books, and (d) to pay

certain expenses of the Banker if the agreement were

not carried out, due to no fault on the part of the

Banker. Every other promise in that instrument was

made either by the stockholders or by the Banker.

The stockholders promised to cause appellant to do

certain things, and, if those promises were fulfilled,

the Banker would obtain everything which it could

have obtained had appellant itself promised to do

those things, but the fact remains that appellant did

not promise to do anything other than the four acts

enumerated above.

The Banker was satisfied to accept the promise of

the stockholders to cause appellant to do certain things

because the stockholders were the holders of all the

outstanding stock of appellant, and so long as they

remained the sole stockholders they were in a position

to do what they promised to do, that is, to cause the

corporation to do certain things.

The Oregon statute permits an increase in the au-

thorized stock of an Oregon corporation only by ac-

tion of "the majority of the stock of any such cor-

poration" (Section 25-223, Oregon Code 1930). If in

the interval between November 2 and November 14,
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1928 (the date upon which the stockholders acted to

increase appellant's capital stock from 1500 to 200,000

shares (R. pp. 20, 42-44, 101-102)), Parker and

Hecox, who together owned 753.55 shares of the total

of 1500 shares (R. pp. 21, 102-103), had sold their

stock to some stranger to the transaction, that pur-

chaser could have defeated the whole plan by refusing

to vote in favor of the increase in stock. If the in-

crease in stock had not been authorized by the stock-

holders, appellant then would have had no power to

declare the stock dividend and the 198,500 shares

would never have been issued. Under those assumed

facts, the four stockholders who had promised the

Banker that they would cause the corporation to issue

the 198,500 shares would have been liable to the

Banker for breach of contract, but appellant itself

would have been guilty of no breach of contract and

would not have been liable in any way to any of the

stockholders or to the Banker, except to pay the ex-

penses of an industrial survey under paragraph (2),

and to reimburse the Banker for the expenses under

paragraph (14) of the November 2, 1928, agreement

(R. pp. 27, 39).

The lower court concluded as a matter of law that

by the agreement of November 2, 1928, appellant's

"shareholders became entitled to receive 198,500

shares of capital stock" of appellant (R. pp. 106-107).
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An analysis of that agreement and of the very limited

promises made therein by appellant demonstrates, we

believe, that appellant did not thereby obligate itself

to issue the stock and that the stockholders did not

thereby acquire any rights to receive the stock. The

court's conclusion to the contrary is, we submit,

erroneous.

The voting trust agreement, dated November 15,

1928, imposed no contractual obligation upon appel-

lant to issue the 198,500 shares and did not create in

anyone the right to receive those shares. Appellant

was not a party to the voting trust agreement. It was

an agreement between the four original stockholders

as parties of the first part and the five named voting

trustees as parties of the second part (R. pp. 46-47),

and in the nature of things could not create any obli-

gation binding upon appellant, which was not a party

thereto.

The voting trust agreement recites, in paragraph

(a) of the recitals, that the four original stockholders

"are the owners of the entire authorized and issued

common capital stock of Iron Fireman Manufactur-

ing Company, consisting of two hundred thousand

(200,000) shares without nominal or par value . .
."

(R. p. 47). That recital by the stockholders of a fact

demonstrably erroneous could not, of course, create in
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them any legal title in or rights to receive the 198,500

shares which they did not own.

We say the fact stated is demonstrably erroneous.

On November 15, when the voting trust agreement

was executed, the stockholders had acted in a meeting

on November 14 to authorize the increase in capital

stock (R. pp. 20, 42-44, 102), but the corporation

had not yet adopted the resolution declaring the stock

dividend and the 198,500 shares had not been issued.

The stock dividend was declared the following day,

November 16 (R. pp. 21, 79-80, 103), and the shares

were not issued until November 20, when they were

issued to the voting trustees (R. pp. 22, 103-104).

Not until November 20 did the authorized and issued

stock of appellant consist of 200,000 shares, and the

statement by the stockholders that that condition ex-

isted on November 15, when they executed the voting

trust agreement, is, as we have said, demonstrably

false.

Again, the lower court concluded as a matter of

law that by the voting trust agreement of November

15, 1928, appellant's "shareholders became entitled to

receive 198,500 shares of capital stock" of appellant

(R. pp. 106-107). Again, an analysis of the agree-

ment, bearing in mind particularly that appellant was

not a party to the voting trust agreement, demonstrates

that appellant did not, by that agreement, become
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obligated to issue the stock and that the stockholders

did not and could not thereby acquire any rights to

receive the stock. Again, we submit, the court's con-

clusion to the contrary is erroneous.

It follows that prior to November 20 and the actual

issuance of the 198,500 shares to the voting trustees,

who were the then stockholders of record of appel-

lant, there was no legal title to those shares or to any

right to receive those shares vested in any person.

Consequently there was no transfer of the 198,500

shares or of the right to receive those shares, and par-

ticularly there was no transfer of the right to receive

them as a stock dividend already declared.

The two leading cases construing the statute here

involved are Raybestos-Manhattan, Inc., v. United

States, 296 U. S. 60, 56 S. Ct. 63, and Founders Gen-

eral Corp. v. Hoey, 300 U. S. 268, 57 S. Ct. 457. Both

are analyzed by this Court in Corporation of America

v. McLaughlin, supra.

In the Raybestos case, the Court determined that

by contract the corporation, for consideration consist-

ing of property to be conveyed to it, obligated itself

to issue stock. The Court said

:

"The consolidation agreement thus imposed the

duty on petitioner to issue the new shares upon
receipt of the property, and at the same time

made disposition to the stockholders of the two
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corporations of the correlative right to receive the

stock." (Italics ours.)

The Court thus found the existence of a "duty"

running to those who had paid the consideration there-

for and resting upon the corporation, and the "cor-

relative right" in those furnishing the consideration.

Since the stock was issued to persons other than those

having that correlative right, there was a taxable

transfer.

In the case at bar there was no such duty. Appel-

lant made no promise to issue the stock and no con-

sideration moved to appellant for the 198,500 shares.

It had taken no action which it was not free to rescind

without liability to anyone. Consequently there was

no correlative right which could have been trans-

ferred.

In commenting on the Raybestos case, this Court,

in Corporation of America v. McLaughlin, supra,

said:

"It is equally obvious that if the payment of

the consideration were by a stranger to the issu-

ing corporation and was not intended to and did

not create in the payor the right to receive any

of its stock, he had no such right to transfer."

It is even more obvious that when no considera-

tion is paid to a corporation for the issue of its shares,

a stockholder who has no right to compel the corpora-
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tion to issue the shares—who has nothing more than a

hope or expectation which may be destroyed by the

corporation without liability to anyone—has no right

to receive shares and has nothing which can be the

subject of a transfer subject to tax.

The decision in Founders General Corp. v. Hoey,

supra, disposed of three suits, each of which involved

an alleged illegal assessment and collection of stamp

taxes. In the first paragraph of the opinion the Court,

speaking through Mr. Justice Brandeis, stated as

follows

:

"These three cases present, in the main, the

same question: When, at the instance of one

entitled to receive stock, the certificates therefor

are, at his request and for his convenience, issued

by the corporation in the name of a nominee who
receives no beneficial interest therein, does the

transaction involve a transfer by the beneficial

owner requiring a documentary stamp pursuant

to section 800, Schedule A(3) of the Revenue
Act of 1926. February 26, 1926, c. 27, Title 8,

44 Stat. 99, 101?" (Italics ours.)

In the Founders General case, that corporation

subscribed for shares of the common stock of United

States Electric Power Corporation. After making the

subscription agreement and before delivery of the

shares, Founders Corporation directed the Power Cor-

poration to issue the shares in the name of the nomi-

nee of Founders Corporation. The nominee had no
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beneficial interest in the shares. In the A. B. Leach &
Co., Inc., case, disposed of in the same decision, the

Leach Company subscribed for stock in five corpora-

tions and directed that the stock be issued in the name

of a Leach employee who had no beneficial interest in

the stock. In the Automatic Washer Company case,

likewise disposed of by the same decision, all of the

stockholders of an old company appointed two indi-

viduals as their attorneys in fact to receive stock of a

new company to which those stockholders were en-

titled and to sell some of the stock of the new company

to bankers. The two individuals had no beneficial

interest in the stock of the new company issued to

them except as one of them was himself a stockholder

of the old company.

The statement by Mr. Justice Brandeis of the point

involved in all three cases assumes the existence in

each case of a right to receive stock and, indeed, there

can be no question, under the facts, that in each case

there was a risht to receive stock. In the Founders

General case and the Leach case the rights were con-

tractual rights created by subscriptions for corporate

stock under which the subscribers paid consideration

for the stock. In the Automatic Washer case the stock-

holders of the old company furnished the considera-

tion moving to the new company for the stock of the
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new company which was issued to the nominees of the

old stockholders.

In each of the three cases there was present an ele-

ment to sustain the tax which is lacking in this case. In

each there was the right to receive the stock created

by the payment of consideration and the contractual

obligation resting upon the corporation to issue the

stock. In each of the three cases the stock was in fact

issued to one other than the person or corporation

who had the right to receive it and there was, conse-

quently, a taxable transfer of the right to receive the

stock. Finding in each case a right to receive the

stock and a transfer by the person having that right,

the Court held that the transaction was taxable within

the statute and that the fact that the transferee ac-

quired no beneficial interest in the stock was imma-

terial because the statute contained no exception to

exempt such transfers from the tax.

The Founders General case does not sustain the

tax in this case because the facts are that no considera-

tion was paid to appellant for the issuance of the

198,500 shares and there was no contractual obligation

resting upon appellant to issue the shares and there

was no existing right in anyone to receive the shares

;

and, in the nature of things, there was no transfer of

any right to receive the shares.
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We respectfully submit that the tax in question was

illegally assessed and collected, that appellant is en-

titled to judgment as prayed for in its complaint, and

that the judgment of the District Court in this case,

which reaches the opposite conclusion, is erroneous

and should be reversed.

Charles E. McCulloch
Fletcher Rockwood

Attorneys for Appellant

Carey, Hart, Spencer & McCulloch

Of Counsel for Appellant
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Iron Fireman Manufacturing Company, a corporation,

APPELLANT

V.

The United States of America,

appellee

ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON

BRIEF FOR THE UNITED STATES

OPINION BELOW

The findings of fact and conclusions of law of

the District Court (R. 100-107) are unreported.

jurisdiction

This is an appeal from the judgment of the Dis-

trict Court rendered December 30, 1938 (R. 108-109),

in an action by appellant, plaintiff below, to recover

stamp taxes of $4,186.77 with interest from January
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11, 1933. The case was brought to this Court on

notice of appeal filed January 20, 1939 (R. 109-110),

pursuant to the provisions of Section 128 (a) of the

Judicial Code, as amended by the Act of February 13,

1925.

QUESTION PRESENTED

Was there a taxable transfer by the shareholders

of taxpayer corporation to a voting trustee of their

right to receive a stock dividend of 198,500 shares?

STATUTE AND REGULATIONS INVOLVED

The applicable statute and regulations will be

found in the Appendix, infra, pp.

STATEMENT

All of the facts were stipulated and are in sub-

stance as follows:

Taxpayer is a corporation, organized under the

laws of the State of Oregon, with its principal place

of business in the City of Portland, State of Oregon.

(R. 19.) At all times concerned and up until No-

vember 19, 1928, the entire outstanding stock of the

corporation, amounting to 1,500 shares, was owned

and held as follows (R. 21)

:

T. H. Banfield 736.65 shares
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M. E. Parker 743.75 shares

Alice Banfield 9.8 shares

F. S. Hecox 9.8 shares

On November 2, 1928, all of the shareholders of

taxpayer corporation, the corporation itself, and

Blyth, Witter & Company entered into a written

agreement to reorganize and recapitalize taxpayer cor-

poration in order to increase the authorized capital

stock to 200,000 shares which were to be deposited

with voting trustees and voting trust certificates rep-

resenting 150,000 shares of stock were to be sold to

Blyth, Witter & Company at a purchase price of

$1,650,000. (R. 19-20, 25-26.) The increase in cap-

ital stock was to be accomplished by the declaration

of a stock dividend to the then stockholders "so that

the entire authorized capital stock * * * will be out-

standing in the hands of present stockholders". (R.

26.) The agreement was executed on behalf of tax-

payer corporation by its president, T. H. Banfield.

(R. 41, 45.)

Subdivision (c) of the agreement recites (R. 25-

26):

Whereas the Board of Directors of the Ore-

gon corporation by resolution duly adopted have

ratified and approved all of the provisions of

this agreement and have authorized the execu-
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tion of the same on its behalf by its duly author-

ized officers, * * *.

At a special meeting of the stockholders of tax-

payer corporation, held on November 14, 1928, a reso-

lution was adopted which reads in part as follows

(R. 43):

Resolved that the capital stock of Iron Fire-

man Manufacturing Company be increased from

1500 shares of common stock without nominal or

par value to 200,000 shares of common stock

without nominal or par value, * * *.

Taxpayer's board of directors, consisting of T. H.

Banfield, M. E. Parker and F. S. Hecox, held a spe-

cial meeting on November 14, 1928, and, by resolu-

tion, amended the articles of incorporation increasing

the capital stock from 1,500 shares to 200,000 shares.

(R. 45-46.)

A voting trust agreement was executed by the

stockholders of taxpayer corporation and certain vot-

ing trustees on November 15, 1928. (R. 46-78.)

This agreement recited that the depositors were "the

owners of the entire authorized and issued common

capital stock of Iron Fireman Manufacturing Com-

pany, consisting of two hundred thousand (200,000)

shares without nominal or par value." (R. 47.)
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A special meeting of the board of directors of tax-

payer corporation was held on November 16, 1928,

the minutes of which show that (R. 79-80)

:

* * * this corporation had been organized with

an authorized capital stock consisting of 1500

shares without nominal or par value; that said

stock had been and now is represented by a paid

in capital of $164,462.64; * * *. * * * it is

desirable in view of such expansion and the pros-

peas of the corporation for future business on a

large scale that there be a re-capitalization which

will allocate to the capital stock of the corpora-

tion a large sum to be taken from the present

earned surplus; that this corporation, by appro-

priate action of the stockholders, has increased

its authorized capital stock to 200,000 shares

without nominal or par value and that it is now
proposed to issue the entire authorized capital

represented by the recent increase in stock, name-

ly, 198,500 shares, as a stock dividend, and to

transfer from the surplus account of this corpo-

ration to its capital stock account the sum of

$635,537.36 so that the capital stock account of

this corporation shall be the sum of $800,000,

and that the total capital stock of this corpora-

tion to the number of 200,000 shares will be fully

paid and nonassessable.

There was passed at this meeting of the board of di-

rectors a resolution reading as follows (R. 80)

:

Resolved, that a dividend be and is hereby
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declared payable to the stockholders of this cor-

poration of record as of November 20, 1928, pro-

rata per share, said dividend to be payable in

shares of this corporation of its capital stock

without nominal or par value to the number of

198,500 shares, and that the said shares when so

issued are hereby declared to be fully paid and

nonassessable, and that there be transferred on

the books of account of this corporation from

the surplus account to the capital stock account

the sum of $635,537.36, so that the capital stock

account of this corporation after such transfer

and the issuance of such stock dividend, shall be

the sum of $800,000.

On November 19, 1928, the stockholders trans-

ferred to the voting trustees 1,500 shares of stock and

certificates for the stock were issued in the name of

the voting trustees on that date. (R. 21.)

On November 20, 1928, taxpayer corporation is-

sued a certificate to the voting trustees for 198,500

shares of stock, upon which a documentary stamp tax

of $1,091.76 was paid. (R. 22.)

The Commissioner of Internal Revenue assessed an

additional documentary stamp tax of $3,970 on the

transfer by the stockholders of their right to receive

the 198,500 shares of taxpayer's stock issued to the

voting trustees. (R. 22.)
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The amount of the tax, together with interest of

$216.77, or a total of $4,186.77, was paid on Janu-

ary 11, 1933. A claim for refund was seasonably

filed and rejected by the Commissioner of Internal

Revenue on July 20, 1933. (R. 23.)

The District Court found the facts as stipulated

and concluded that taxpayer's shareholders were en-

titled to receive the 198,500 shares of stock and that

the transfer of this right to receive to the voting

trustees constituted a taxable transaction. (R. 106-

107.) Judgment was accordingly rendered for de-

fendant below on December 30, 1938. (R. 108-109.)

SUMMARY OF ARGUMENT

The tax in question was properly assessed and col-

lected under the Act and Regulations for the reason

that the stockholders had, under the laws of Oregon

and by virtue of a contract with taxpayer corporation,

a legal and enforceable right to receive a stock divi-

dend, which right was transferred to a voting trustee.

The Act taxes the transfer of the right to receive

stock. The Regulations include the transfer of a

stock dividend already declared. The transaction in

this case is, therefore, squarely within the Act and the

administrative interpretation thereof.
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ARGUMENT

THE TRANSFER BY THE STOCKHOLD-
ERS TO THE VOTING TRUSTEES OF
THEIR RIGHT TO RECEIVE A STOCK
DIVIDEND ALREADY DECLARED CON-
STITUTED A TAXABLE TRANSACTION.

Section 800 and Schedule A-3 of the Revenue Act

of 1926, infra, provide for a tax

—

On all sales, or agreements to sell, or memo-

randa of sales or deliveries of, or transfers of

legal title to shares or certificates of stock or of

profits or of interest in property or accumula-

tions in any corporation, or to rights to sub-

scribe for or to receive such shares or certificates,

whether made upon or shown by the books of

the corporation, or by any assignment in blank, or

by any delivery, or by any paper or agreement

or memorandum or other evidence of transfer or

sale, * * *.

This Act, and prior acts identical in so far as relevant,

have long been interpreted by the regulations to in-

clude "the transfer of the right to receive a stock

dividend already declared." Regulations 71 (1929

Edition), Article 34 (i), infra. See also Treasury

Regulations 40 (1919 Edition), promulgated under

the Revenue Act of 1918, Article 12; Regulations 40

(1922 Edition), promulgated under the Revenue Act

of 1921, Article 12; Regulations 40 (1924 Edition),
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promulgated under the Revenue Act of 1924, Article

12; and Regulations 71 (1932 Edition), promulgated

under the Revenue Act of 1926, as amended by the

Revenue Act of 1928 and as further amended by the

Revenue Act of 1932, Article 34.

We believe the regulations properly interpret the

Act. A transfer of a stock dividend already de-

clared certainly constitutes the transfer of the "right

to * * * receive * * * shares or certificates" of stock.

Section 800, Schedule A-3, infra. There have been

many reenactments of the Revenue Acts since the pro-

mulgation of Regulations 40 and the failure to change

the section imports Congressional approval of the

regulations. Brewster v. Gage, 280 U. S. 327; Poe v.

Seaborn, 282 U. S. 101.

The question in this case concerns the taxability

of the transfer by the stockholders of their right to

receive a stock dividend already declared. Appellant

argues in its brief that a stockholder does not have a

legal right to receive a stock dividend already declared

because the corporation (p. 17) "may, at any time

prior to the actual distribution of the dividend, re-

scind the resolution declaring it without imposing

any obligation whatever on the corporation and with-

out liability to its stockholders," and then states (p.

21):
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* * * since a corporation is free to rescind a

declaration of a stock dividend prior to the ac-

tual distribution thereof, there can never be a

"right to receive a stock dividend already de-

clared," with the consequence that the regulation

is a nullity; * * *.

In support of this proposition taxpayer cites in its

brief two cases

—

Terry v. Eagle Lock Co., 47 Conn.

141, and Stoats v. Biograph Co., 236 Fed. 454 (C. C.

A. 2d). Neither of these cases has a factual situa-

tion analogous to the instant case. The case of Terry

v. Eagle Lock Co., supra, was a suit in equity by a

stockholder for the issuance of a stock dividend de-

clared by the stockholders and later rescinded by the

stockholders. The petitioner in that action owned

stock of the company at the time the stock dividend

was declared but had sold all but one share of his

stock after the action was commenced. The court

denied recovery because it said to give relief would

assist the petitioner (p. 166) "to perpetrate a fraud"

on the purchasers of his stock. In Stoats v. Biograph

Co., supra, the directors of the corporation declared

a dividend payable in cash or script. It subsequently

found itself in financial difficulties and rescinded the

dividend. In that case the stock dividend was not, as

in the instant case, "fully paid and nonassessable".
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(R. 80.) This fact is significant and was the basis

for the court's decision in Grants Pass Hardware Co.

v. Calvert, 71 Ore. 103. In that case the corporation

attempted to rescind a declaration of its board of

directors directing the issuance of stock to its share-

holders. When the resolution was passed, in 1907,

all of the company's stock was owned by three stock-

holders, who were also directors. At the time of the

passage of the resolution, a charge was made on the

books of the corporation against the account of each

shareholder for the par value of the stock, which

charge was thereafter satisfied by declaration of a

cash dividend sufficient to cover the amounts. The

original shareholders sold some or all of their stock

and the action was thereafter brought by the com-

pany to rescind the resolutions affecting the issuance

and payment of the stock to the old stockholders. The

court in its opinion stated (p. 120)

:

If stock were issued as paid-up stock, when it

was not paid for, or gratuitously with the con-

sent of all the stockholders of the company, the

company could not subsequently repudiate the

declaration and agreement, when no actual fraud

entered into the transaction, and collect either

from the person receiving the stock or his trans-

feree pay for the stock, as the company would

be estopped from doing so. * * *
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The court further stated (p. 123) :

If this stock was issued to all the stockhold-

ers with the agreement that they should not be

called upon to pay for it, and all the stockhold-

ers agreed to such contract, the agreement, in the

absence of fraud, is binding upon the corpora-

tion; but such an agreement would not be valid

as against the creditors of the company.

In that case there was no formal written agreement

but merely an understanding between the stockholders

and the corporation with regard to the issuance and

payment of the stock. See also Smith v. Schmitt, 111

Ore. 687, 705.

The case of Grants Pass Hardware Co. v. Calvert
',

supra, seems very close in principle to the instant case

when we recall that at the time the stock dividend

in the instant case was declared funds were trans-

ferred from surplus to capital stock account thereby

increasing taxpayer corporation's capital from $164,-

462.64 to $800,000. It thus appears that taxpayer

corporation would, after such transfer of funds, be

estopped from rescinding or repudiating the declara-

tion of this dividend of fully paid-up stock. We
therefore submit that under the principle laid down

in that case, the resolution declaring the stock divi-

dend was binding between taxpayer corporation and
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its shareholders.

The stockholders likewise had a contractual right

to receive the stock dividend. The stockholders de-

sired to recapitalize taxpayer corporation and sell the

principal part of their holdings. With this in mind

they entered into an agreement with certain bankers

and made the taxpayer corporation a party thereto in

which all of the parties agreed that the capital stock

would be increased from 1,500 shares to 200,000

shares by the issuance of a stock dividend to the then

shareholders. It was further agreed that the 200,000

shares would be placed by the then shareholders in

the hands of voting trustees and certificates repre-

senting 150,000 shares would be purchased by the

bankers at a stipulated price.

All of the provisions of the contract were rati-

fied and approved by taxpayer corporation.

The stockholders at the same time passed a reso-

lution directing taxpayer corporation to increase its

capital stock to 200,000 shares and on the same day

the directors, comprising three of the four sharehold-

ers, met and by resolution recognized the action taken

by the stockholders. The next day the stockholders

signed a voting trust agreement in which it was re-

cited that they were the owners of the entire author-
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ized and issued common capital stock of Iron Fire-

man Manufacturing Company, consisting of 200,000

shares (R. 47) and that they then and there depos-

ited the same with the voting trustees. On November

16, 1928, the directors again met and in the minutes

of the meeting it was recited that the "corporation,

by appropriate action of the stockholders, has in-

creased its authorized capital stock to 200,000 shares,"

(R. 79.) A resolution was then adopted declaring a

stock dividend of 198,500 shares payable to stock-

holders of record as of November 20, 1928, "prorata

per share". (R. 80.) The resolution further pro-

vided "that there be transferred * * * from the sur-

plus account to the capital stock account the sum of

$635,537.36," thereby increasing the capital stock ac-

count from $164,462.64 to $800,000. (R. 80.)

The stockholders thereafter and on November 19,

1928, transferred their stock to the voting trustees and

on the following day taxpayer corporation issued the

stock dividend of 198,500 shares directly to the voting

trustees.

To say that under these circumstances taxpayer

corporation was not bound or required to issue the

stock dividend is to ignore the substance of the whole

plan and likewise to ignore the form adopted to carry
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out the desires of the stockholders who were the only

persons interested or affected by the reorganization

and recapitalization of taxpayer corporation. The

directors, T. H. Banfield, M. E. Parker, and F. S.

Hecox (R. 25) "ratified and approved all of the pro-

visions of this agreement" of November 2, 1928.

(Italic supplied.) It will be noted from the fore-

going that on November 14, 1928, these same gentle-

men, as stockholders, and the only other stockholder,

Alice Banfield, met and resolved (R. 43) "that the

capital stock of Iron Fireman Manufacturing Com-

pany be increased from 1500 shares * * * to 200,000

shares," and it will likewise be recalled that these

gentlemen met as directors ten days later and trans-

ferred on the books of the company $635,537.36 from

surplus account to capital stock account in accordance

with the program of recapitalization. (Italics sup-

plied.)

We believe that taxpayer corporation was bound

by contract with its shareholders and with the bankers

to perform all acts necessary to bring about the re-

organization and recapitalization agreed upon on

November 2, 1928. The bankers certainly would not

have gone into the transaction and bound themselves

by contract if they had thought for a moment that tax-
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payer corporation could withdraw from the contract

and refuse to issue the stock. Likewise, the stock-

holders must have known and relied upon the fact

that taxpayer corporation would not and could not

step out of the picture and leave them confronted with

a damage suit. They made certain that the corpora-

tion would comply and they protected themselves,

even though some new intervening stockholders might

gain control, by making the corporation a party to

the agreement and causing it to ratify "all the pro-

visions thereof". (R. 25.)

The Supreme Court in Raybestos-Manhattan Co.

v. United States, 296 U. S. 60, said (p. 64)

:

Here the power to command the disposition of

the shares included the right to receive them and

the exercise of the power which transferred the

right is subject to the tax.

The Court in that case likewise stated (p. 63)

:

The reach of a taxing act whose purpose is as

obvious as the present is not to be restricted by

technical refinements.

The Supreme Court in Founders General Go. v.

Hoey, 300 U. S. 268, stated (p. 275)

:

The legality of the issuance of the stock in the

names of the nominees rests on the fact that the

taxpayers authorized such issuance and granted
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their nominees the right to receive the stocks en-

tered in their names. The grant of that authority

is a transfer of "the right to receive" within the

meaning of the Act; and we are not to look be-

yond the Act for further criteria of taxability.

JJJ S|C 9fC

The statutes define the scope of the tax in

terms whose breadth is emphasized by the care-

ful particularity of its provisos.

See also Standard Oil Co. of California v. United

States, 90 F. (2d) 571 (C. C A. 9th), certiorari de-

nied, 302 U. S. 741 ; United States v. Vortex Cup Co.,

84 F. (2d) 925 (C. C. A. 7th); Consolidated Auto-

matic Merchandising Corp. v. United Statues, 90 F.

(2d) 598 (C. C. A. 2d), certiorari denied, 302 U. S.

727; American Gas Machine Co. v. Willcuts, 87 F.

(2d) 924 (C. C. A. 8th); Brown Fence & Wire Co.

v. United States, 88 F. (2d) 1005 (C. C. A. 6th).

We therefore submit that the stockholders had a

legal right, both under the Oregon decisions and as a

matter of contract, to receive a stock dividend, and

that the transfer thereof to the voting trustees was

properly taxable under the statute as written and as

interpreted by regulations of twenty years continuous

duration.



18.

CONCLUSION

The decision of the District Court should be af-

firmed.

Respectfully submitted,

JAMES W. MORRIS,
Assistant Attorney General.

SEWALL KEY,
NORMAN D. KELLER,

JAMES P. GARLAND,
Special Assistants to the

Attorney General.

CARL C. DONAUGH,
United States Attorney.

APRIL, 1939.
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APPENDIX

Revenue Act of 1926, c. 27, 44 Stat. 9:

SEC. 800. On and after the expiration of

thirty days after the enactment of this Act there

shall be levied, collected, and paid, for and in

respect of the several bonds, debentures, or cer-

tificates of stock and of indebtedness, and other

documents, instruments, matters, and things men-

tioned and described in Schedule A of this title,

or for or in respect of the vellum, parchment, or

paper upon which such instruments, matters, or

things, or any of them, are written or printed,

by any person who makes, signs, issues, sells, re-

moves, consigns, or ships the same, or for whose

use or benefit the same are made, signed, issued,

sold, removed, consigned, or shipped, the several

taxes specified in such schedule. The taxes im-

posed by this section shall, in the case of any

article upon which a corresponding stamp tax is

now imposed by law, be in lieu of such tax.

(U. S. C, Title 26, Sec. 900.)

* * * *

SCHEDULE A—STAMP TAXES

* * * *

3. Capital stock, sales or transfers: On all

sales, or agreements to sell, or memoranda of

sales or deliveries of, or transfers of legal title

to shares or certificates of stock or of profits or

of interest in property or accumulations in any

corporation, or to rights to subscribe for or to
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receive such shares or certificates, whether made

upon or shown by the books of the corporation,

or by any assignment in blank, or by any delivery,

or by any paper or agreement or memorandum
or other evidence of transfer or sale, whether

entitling the holder in any manner to the benefit

of such stock, interest, or rights, or not, on each

$100 of face value or fraction thereof, 2 cents,

and where such shares are without par or face

value, the tax shall be 2 cents on the transfer or

sale or agreement to sell on each share; * * *.

(U. S. C, Title 26, Sec. 902.)

Treasury Regulations 71 (1929 Edition):

ART. 34. Sales and transfers subject to tax.—
The following transactions are subject to the tax:

(a) The sale, or transfer, or change of own-

ership, of certificates of stock, or of profits, or

of interest in property or accumulations in cor-

porations, joint-stock companies, or associations.

(b) The sale or transfer of shares of stock,

whether or not represented by certificates.

(c) The transfer of stock to or by trustees.

* * * *

(i) The transfer of the right to receive a

stock dividend already declared.

* * * *

(t) The transfer of the right to receive stock

which a corporation has unconditionally agreed

to issue.

* * * *
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Upon Appeal from the United States District

Court for the District of Oregon

REPLY BRIEF OF APPELLANT

STATEMENT OF THE CASE

This is an appeal from a judgment for appellee, de-

fendant below, in a suit brought by appellant to re-

cover stamp taxes assessed and collected on the asserted

transfer by appellant's stockholders of the right to re-

ceive 198,500 shares of appellant's capital stock.



Briefly the facts were as follows: On November 16,

1928, when appellant's entire outstanding stock was

1500 shares, appellant declared a stock dividend of

198,500 shares, distributable to stockholders of record

on November 20, 1928. On November 19, 1928, the

stockholders transferred their 1500 shares to voting

trustees. The following day appellant issued 198,500

shares to the voting trustees as a stock dividend. The

tax was assessed and collected on the theory that the

transfer of 1500 shares on November 19 constituted

a transfer of the right to receive 198,500 shares within

the provisions of the Revenue Act of 1926.

The argument in appellant's brief to support the

contention that there was no transfer of the right to

receive 198,500 shares is based upon the fundamental

ground that on November 19, the time of the only

transfer which was made, there was not in existence

any "right to receive" the 198,500 shares later issued.

That argument in turn rests upon two general proposi-

tions, as follows:

(a) In the absence of a contractual duty resting

upon the corporation to issue stock as a stock dividend,

the mere declaration by a corporation of a stock divi-

dend does not create the right in the stockholders or

anyone to receive the shares by way of dividends, and



the corporation is free, up to the time that the dividend

is actually distributed, to rescind the declaration with-

out liability; and

(b) In the present case there was no contractual

obligation by which appellant bound itself to issue

stock as a stock dividend.

From those two propositions it follows that when

a stockholder transfers his stock in the interval between

the time of declaration by the corporation of a stock

dividend and the time of distribution by the corpora-

tion of the stock dividend, there is no transfer of any

"right to receive" the stock thereafter issued to the

transferee of the original stock.

The brief of appellee endeavors to show that we

are in error in both of our assertions, with the conse-

quence that we are in error in our conclusion that

there was no transaction subject to tax. The argument

of counsel on the two subjects is followed by citations

of some decisions in cases arising under the section of

the Revenue Act involved in this case.



Right of a Corporation to Rescind Declaration

of a Stock Dividend.

In controverting our assertion on this question,

counsel first dismiss, with little attempt to distinguish,

the authorities which we cited to support our position.

Thus, counsel would distinguish Staats v. Biograph

Company, 236 Fed. 454, because, so counsel say, "in

that case the stock dividend was not, as in the instant

case, 'fully paid and nonassessable' " (Appellee's Brief

p. 10). The resolution in this case declaring the stock

dividend recited that the shares to be issued would be

"fully paid and nonassessable" (Record p. 80), and

the statement of facts in the Staats case does not show

that the resolution there involved contained a similar

recitation. But the facts in the Staats case do show

that at the time of the declaration of the stock divi-

dend the corporate surplus was in excess of the par

value of shares covered by the declaration of the stock

dividend. In those circumstances stock issued by way

of a stock dividend would have been as a matter of

law "fully paid and nonassessable." This is the neces-

sary consequence of the rule that a stock dividend is

valid if the true value of the corporate surplus at the

time of the declaration equals or exceeds the par value
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of the stock dividend. 11 Fletcher, Cyc. Corp. (Perm.

Ed.) Sees. 5360, 5361, pp. 899-904. Consequently the

Staats case cannot be distinguished because the resolu-

tion may not have recited the conclusion of law that

the stock when issued would be fully paid and non-

assessable.

After that suggestion of a distinction between the

authorities which we cite and the case at bar, counsel

cite Grants Pass Hardware Company v. Calvert, 71 Or.

103, 142 Pac. 569, as authority contrary to the propo-

sition we asserted. Counsel would leave the impression

that the Grants Pass case denies the right of a corpora-

tion to rescind the declaration of a stock dividend

prior to distribution thereof. The case is not authority

for that proposition.

The Grants Pass case involved two issues of stock

to stockholders. The facts of each issue were substan-

tially the same. The corporation had accumulated

earnings available for dividends. Dividends were de-

clared but instead of paying the dividend in cash the

corporation credited the account of each stockholder

on the books of the corporation with the amount of his

share of the total dividend. Simultaneously, stock

theretofore authorized and unissued was issued to the

stockholders, and an amount equal to the par value of



the stock issued to a particular stockholder was

charged against the account of that stockholder on the

books of the corporation. It will thus be seen that the

stock so issued was in fact paid for at the full par

value, and the Oregon court so indicated in its opinion.

Years later the corporation, in a suit which involved

no rights of creditors of the corporation, attempted to

rescind the issue of the stock. The court denied the

requested relief. The court discussed the rights of a

corporation on the assumption, which was contrary to

the fact, that the stock had not in fact been paid for.

The court held that even on that assumption, since

the rights of no creditors were involved, the issuance

by a corporation of its stock for less than par could

not be set aside.

In the Grants Pass case the declaration of the

dividend, the credit of the dividend to the stock-

holders' accounts, the issuance of the stock, and

the charge therefor against the stockholders' ac-

counts were simultaneous. The fact is that before the

event the stockholders had no right to corporate profits

not yet covered by a dividend declaration (11 Fletcher,

Cyc. Corp. (Perm. Ed.) Sec. 5325, p. 799), and after

the event they owned additional stock. The net result

was similar to a declaration and distribution of a stock



dividend. If we consider the case as though a stock

dividend had been declared and distributed, the result

of the case would support the rule that after a stock

dividend is distributed and in the possession of the

stockholders the corporation may not rescind its ac-

tions and compel the stockholders to surrender their

stock. The case is not opposed to the proposition we

assert that after the declaration of a stock dividend

but before it is distributed the corporation may with-

out liability rescind the declaration and refuse to issue

additional stock.

The only other authority which counsel cite in this

subdivision of their brief is Smith v. Schmitt, 112 Or.

687, 231 Pac. 176 (see Appellee's Brief p. 12). We
do not know what conclusion counsel would have the

court draw from that case. Smith v. Schmitt held that

if stock of a corporation is issued for a consideration

less than its par value, the stockholder, at the suit of

a creditor of the corporation, may be compelled to pay

the difference between the par value and that amount

initially paid by him. Smith v. Schmitt, which applies

a rule almost axiomatic in corporation law, has no

bearing on the questions involved in this case.
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Appellant Was Not Obligated by Contract to Issue the

Shares by Way of a Stock Dividend.

The lower court, in its conclusions of law (Record

pp. 106, 107), determined that appellant was obli-

gated to issue the shares by virtue of two written in-

struments, one an agreement dated November 2, 1928

(Record pp. 25-41), and the other the voting trust

agreement dated November 15, 1928, to which appel-

lant was not a party (Record pp. 46-78).

We have shown why we believe that the court's

conclusion of law that the voting trust agreement of

November 15, 1928, obligated appellant to issue the

198,500 shares was erroneous (Appellant's Brief pp.

25-27). Appellee's brief does not controvert our argu-

ment or attempt to sustain the court's conclusion as to

the effect of the voting trust agreement. We assume

that counsel are prepared to concede error in that

respect.

In asserting that appellant was obligated by con-

tract to issue the shares by way of a stock dividend,

counsel rely entirely on the agreement of November

2, 1928.

Without any attempt to analyze the agreement of

November 2 to determine precisely what each one of



the three parties thereto promised to do, counsel state

that "all of the parties agreed that the capital stock

would be increased from 1,500 shares to 200,000

shares by the issuance of a stock dividend to the then

shareholders," and then add that "all of the provisions

of the contract were ratified and approved by tax-

payer corporation" (Appellee's Brief p. 13). From

those statements counsel conclude that appellant was

bound by the contract to declare and issue the stock

dividend.

A simple illustration will, we believe, show why

counsel's argument is fallacious. Let us assume that

A as one party, B as a second party, and C, a cor-

poration, as third party, enter into a written agree-

ment. By its terms A promises to do certain things,

B promises to do other specific things, and C, the cor-

poration, promises to do certain other things. The

board of directors of C ratifies and approves the agree-

ment and authorizes execution thereof by its officers.

It must be evident that the execution of the contract

by C, even with the express approval of its board, obli-

gates C to perform no acts other than those which by

the agreement it promises to perform. Execution by C

does not impose on C the duty to perform the acts

which by the agreement A and B promise to perform.
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That is the precise situation in the case at bar.

The stockholders as individuals were parties of the

first part to the agreement of November 2, 1928.

Blyth, Witter & Co., the banker, was the party of the

second part, and appellant corporation was the party

of the third part. Each of the three parties promised

to do specific things. Appellant promised to do four

things (see Appellant's Brief pp. 5-6), but the prom-

ises of appellant did not include a promise that it

would declare a stock dividend or a promise that it

would issue additional shares.

The stockholders, as parties of the first part, prom-

ised that they would "cause" appellant to do certain

things and as long as they were the owners of the en-

tire stock they were able to perform; but appellant by

joining in the contract and promising to do four spe-

cific acts, did not obligate itself to perform the prom-

ises of the stockholders any more than it obligated

itself to perform the promises of the banker.

At pages 15 and 16 of appellee's brief counsel

argue as follows:

"We believe that taxpayer corporation was

bound by contract with its shareholders and with

the bankers to perform all acts necessary to bring

about the reorganization and recapitalization

agreed upon on November 2, 1928. The bankers
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certainly would not have gone into the transac-

tion and bound themselves by contract if they had
thought for a moment that taxpayer corporation

could withdraw from the contract and refuse to

issue the stock. Likewise, the stockholders must

have known and relied upon the fact that tax-

payer corporation would not and could not step

out of the picture and leave them confronted with

a damage suit. They made certain that the cor-

poration would comply and they protected them-

selves, even though some new intervening stock-

holders might gain control, by making the cor-

poration a party to the agreement and causing it

to ratify 'all the provisions thereof.'

The fact is that the banker and the stockholders

recognized when the agreement was drafted that the

promises of the stockholders furnished the necessary

assurance to the banker and to each of the four indi-

vidual stockholders that the plan would be carried out

only if the stockholders continued to hold all the stock

and were able to act as a group. The agreement itself

shows that assurance was then required that the stock-

holders as a group maintain their position of control

and that no stockholder be in a position to dispose of

his stock or refuse to perform his promises and thereby

upset the whole plan.

That assurance was obtained by paragraph (15) of

the agreement of November 2, which provided for the
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deposit by the stockholders of all of the stock then

held by them with a trustee empowered to administer

the stock to the end that the promises of the stock-

holders would be performed (Record p. 39). The

stock was not in fact so administered by the trustee and

the plan was in fact finally carried out without resort

to the machinery provided in paragraph (15) (Record

pp. 85-88).

But the inclusion of paragraph (15) effectively

answers the argument of counsel quoted above and

demonstrates, we believe, that the corporation itself

was not obligated by the agreement to do more than it

specifically promised, and that the other parties did

not contemplate that the corporation itself was bound

to do more than fulfill its four specific promises. In

particular, since the corporation did not promise to

declare the stock dividend and distribute additional

stock, it was not obligated so to do by the agreement

of November 2, 1928.

Admittedly, if the stock dividend had not been dis

tributed the banker would have had a right of action

against the stockholders for damages for breach of

their covenants, but we assert without qualification

that neither the banker nor the stockholders would

have had any right of action against the corporation
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itself, since it made no covenants with respect to the

stock dividend.

This court, in Corporation of America v. McLaugJi-

lin, 100 F. (2d) 72, has stated positively that in

order that there shall be a taxable transfer of a right

to receive shares of stock the facts must show that the

party alleged to have transferred a right to receive

stock had the right to compel the corporation to issue

the shares to him, or a right to damages if the corpora-

tion declined to issue the shares. In the case at bar,

since no one had the right to compel the corporation

to issue the shares and no one had any right against

the corporation to damages if the shares had not been

issued, there was no "right to receive" the shares

which could have been the subject of a transfer.

Appellant's brief, at page 15, quotes from the Cor-

poration of America case. Appellee's brief does not

question the rule thereby established. Indeed, counsel

for appellee do not even cite the case.

Other Authorities Cited by Appellee.

At page 16 counsel cite and quote from Raybestos-

Manhattan, Inc., v. United States, 296 U. S. 60, 56 S.

Ct. 63, and Founders General Corp. v. Hoey, 300 U. S.
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268, 57 S. Ct. 457. We have already discussed the two

cases in appellant's brief beginning at page 27.

In addition to these two decisions counsel cite

five decisions of Circuit Courts of Appeals which de-

nied recovery by corporations in suits brought to re-

cover stamp taxes alleged to have been illegally as-

sessed and collected.

Four of the cited cases involved facts substan-

tially identical with those considered by the Supreme

Court in the Raybestos case. They are to be distin-

guished from the case at bar upon the same ground

that the Raybestos case is to be distinguished. The

four cases are Standard Oil Company of California v.

United States, 90 F. (2d) 57-1, United States v. Vortex

Cup Co., 84 F. (2d) 925, American Gas Machine Co. v.

Willcuts, 87 F. (2d) 924, and Brown Fence & Wire

Co. v. United States, 88 F. (2d) 1005 (for decision of

the lower court reciting the facts, see 9 Fed. Supp.

1008).

The fifth case cited by counsel is Consolidated Au-

tomatic Merchandising Corp. v. United States, 90 F.

(2d) 598. In that case the stockholders of an old cor-

poration furnished consideration for new stock to be

issued by a new corporation, and thus had the right to
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receive the stock of the new corporation. Having that

right to receive stock they directed that the stock of

the new corporation be issued directly to voting trus-

tees rather than to stockholders of the old corporation.

These facts are substantially the same as those con-

sidered in the Automatic Washer Company case, in-

cluded in the decision of the Supreme Court of the

United States in the Founders General case, supra.

The case is distinguishable from the case at bar upon

the same grounds as are discussed in appellant's brief

relating to the Automatic Washer Company case (see

Appellant's Brief p. 30).

Appellant's argument is not answered by a showing

that in some other cases involving different facts courts

have sustained the collection of taxes. As this court

pointed out in Corporation of America v. McLaughlin,

supra, a case on which appellee makes no comment, in

each case the taxpayer is entitled to an analysis of the

facts and a determination of the question of tax lia-

bility on the basis of existence or nonexistence of a

legal right in one to compel the corporation to issue

stock to him or answer in damages for failure to do so.

If there is no such legal right there is no "right to
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receive" stock which can be the subject of a transfer,

and in the nature of things there can be no taxable

transfer.

It is respectfully submitted that the judgment in

this case should be reversed.

Charles E. McCulloch
Fletcher Rockwood

Attorneys for Appellant

Carey, Hart, Spencer & McCulloch

Of Counsel for Appellant
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2 Charles P. Bobbins vs.

In the District Court of the United States, for

the Eastern District of Washington, Southern

Division

No. L-1419

THOMAS A. E. LALLY, Receiver of THE EX-
CHANGE NATIONAL BANK OF SPO-
KANE, an insolvent national banking associa-

tion,

Plaintiff,

vs.

SAMUEL A. MITCHELL and V. LORRAINE
MITCHELL, his wife, JOHN DOE and JANE
DOE, his wife,

Defendants.

COMPLAINT
For cause of action, plaintiff alleges:

I.

That plaintiff, Thomas A. E. Lally, is now, and

ever since July 1, 1934, has been the duly appointed,

qualified and acting Receiver of The Exchange

National Bank of Spokane, Washington, an insol-

vent national banking association; that said asso-

ciation was declared insolvent by the United States

Comptroller of the Currency on January 18, 1929,

and thereafter the said Comptroller levied and or-

dered a 100% assessment on the shares of the capi-

tal stock of said association, to-wit, the sum of

$100.00 per share payable on February 15, 1929,
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with interest thereon at 6% per anum from said

date until paid.

That at all times herein mentioned defendants,

Samuel A. Mitchell and V. Lorraine Mitchell, were

and now are husband and wife and married one to

the other.

That defendants, John Doe and Jane Doe, his

wife, are tenants in possession of the real estate

hereinafter described; that their true and correct

names are unknown to plaintiff, and are, therefore,

designated thusly.

II.

That at the time the said banking association was

declared insolvent, and at the time of the declara-

tion and application of [1*] said 100% stock assess-

ment, there were issued to the defendant, Samuel A.

Mitchell, and registered in his name on the books

of said association, 123 shares of the capital stock

of said association, and which were then owned by

him and the community composed of him and his

said wife.

III.

That thereafter on or about July 13, 1930, in

Spokane, Washington, the said defendant, Samuel

A. Mitchell, on behalf of himself and the commu-

nity composed of him and his said wife, and as

security for the payment of the unpaid balance of

said stock assessment, and said interest thereon, on

said shares of stock, executed and delivered to

James A. Drain, who was then Receiver of said

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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association, his written promissory note, in words

and figures as follows, to-wT
it:

"REAL ESTATE MORTGAGE NOTE"
(Here follows copy of note as set out in full

in Second Amended Complaint, page 14 of

Transcript)

IV.

That at said time and place, and to secure the

payment of said note the defendants, Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, exe-

cuted and delivered to the said James A. Drain,

Receiver of said association, their written indenture

of mortgage, in words and figures as follows, to-wit

:

"Short Eorm

REAL ESTATE MORTGAGE
Eor Washington"

(Here follows copy of mortgage as set out

in full in Second Amended Complaint, page 15

of Transcript)

V.

That said indenture of mortgage was acknowl-

edged by the said Mitchell and wife in the manner

provided by law, and was thereafter filed for record

in the office of the County Auditor of Whitman
County, Washington, on August 14, 1930, at 8:00

o'clock A.M., and thereafter recorded in Book 213

of Mortgages at page 501. [2]

VI.

That thereafter the defendant, Samuel A. Mitchell,

paid the plaintiff on account of said note and mort-
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gage, the following respective sums on the follow-

ing respective dates:

Date Amount

Dec. 7,1934 $100.00

Jan. 9,1935 100.00

Mar. 2,1935 100.00

Mar. 21, 1935 100.00

Apr. 17, 1935 - 100.00

May 31,1935 60.00

June 19, 1935 60.00

July 17, 1935 60.00

Aug. 21, 1935 60.00

Sept, 26, 1 935 60.00

Oct. 30, 1935 60.00

Dec. 2,1935 60.00

Jan. 2,1936 _ 60.00

Jan. 31, 1936 60.00

Mar. 13, 1936 60.00

$1100.00

and after the application of all of said payments

there remained due and unpaid the sum of $10,-

180.50, plus interest in accordance with the terms

of said note.

VII.

That the said note and mortgage are now owned

by and in the possession of this plaintiff, who has

demanded payment thereof, which has been refused.

VIII.

That as plaintiff is informed and believes, and on

information and belief alleges the fact to be, defend-
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ants, John Doe and Jane Doe, claim some right,

title, or interest in and to the real estate described

in said mortgage; that any claim, and any right,

title or interest of said defendants is inferior and

subject to the lien of plaintiff, by reason of said

note and mortgage.

IX.

That the sum of $500.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage. [3]

Wherefore, plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of him and his said wife,

V. Lorraine Mitchell, in the principal sum of

$10,180.50, with interest on said balance at the rate

of 6% per annum until paid, and with like interest

on $11,280.50 from July 13, 1930 until December 7,

1934, and with like interest on the respective bal-

ances of said principal, in accordance with said

note, for the periods of time between the dates of

payments set out in paragraph VI herein; for

attorneys' fees in the sum of $500.00, and for plain-

tiff's costs and disbursements.

That the Court decree that the defendants have no

right, title or interest in the mortgaged property,

and that the said mortgage be foreclosed and the

mortgaged property sold in the manner provided

by law; that plaintiff be permitted to bid at said

sale for any part or all of the amount found due

by the Court in the judgment to be rendered herein

;
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that the purchaser at said sale be placed in the im-

mediate and exclusive possession of the mortgaged

property, and of all the rents, issues and profits

thereof; that plaintiff have a deficiency judgment

against defendant, Samuel A. Mitchell, and aganist

said community for any amount remaining unpaid

after the sale of said property; that the purchaser

of said property be granted the usual evidence of

sale, after the sale thereof, and be granted the

usual conveyance after the period of redemption

shall have expired if the mortgaged property shall

not have been redeemed, and for such other relief

as is just, meet and equitable.

FUNKHAUSER & TWOHY
THOMAS A. E. LALLY

Attorneys for Plaintiff

(Verified June 6, 1936.)

[Endorsed] : Filed June 13, 1936. [4]

[Title of District Court and Cause.]

AMENDED COMPLAINT

For cause of action, plaintiff alleges:

I.

That plaintiff, Charles P. Robbins, is now and

since July 28, 1936 has been the duly elected, quali-

fied and acting Shareholders' Agent of the Exchange

National Bank of Spokane, an insolvent national

banking association; that from on or about July 1,



8 Charles P. Bobbins vs.

1934 to September 16, 1936, Thomas A. E. Lally

was the duly appointed, qualified and acting Re-

ceiver of said association; that continuously for

some years prior to said July 1, 1934, and at the

time of the execution and delivery of the note and

mortgage, hereinafter mentioned, James A. Drain,

was the duly appointed, qualified and acting Re-

ceiver of said association; that on September 16,

1936 the said Thomas A. E. Lally, Receiver, pur-

suant to authorizaiton by the United States Comp-

troller of the Currency, delivered all of the assets of

said receivership and trust to the said Shareholders'

Agent; that included in said assets are the note

and mortgage hereinafter mentioned.

II. .

That at all times herein mentioned, defendants,

Samuel A. Mitchell and V. Lorraine Mitchell, his

wife, were and now are husband and wife, and mar-

ried one to the other; that defendants, John Doe

and Jane Doe, his wife, are tenants in possession

of the real estate hereinafter described; that their

true and correct names are unknown to plaintiff,

and are, therefore, designated thusly.

III.

That on or about July 15, 1930, in Spokane,

Washington, the said defendant, Samuel A. Mitchell,

on behalf of the community composed of him and

his said wife, in settlement and payment of an in-

debtedness which he then owed to the said James
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A. Drain, Receiver, executed and delivered to the

said Receiver his written promissory note, in words

and figures, as follows, to-wit : [5]

"REAL ESTATE MORTGAGE NOTE
(Here follows copy of note as set out in full

in Second Amended Complaint, page 14 of

Transcript)

IV.

That at said time and place, and to secure the

payment of said note the defendants, Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, exe-

cuted and delivered to the said James A. Drain,

Receiver of said association, their written indenture

of mortgage, in words and figures as follows, to-wit:

"Short Form

REAL ESTATE MORTGAGE
For Washington"

(Here follows copy of mortgage as set out

in full in Second Amended Complaint, page 15

of Transcript)

V.

That said indenture of mortgage was acknowl-

edged by the said Mitchell and wife in the manner

provided by law, and was thereafter filed for record

in the office of the County Auditor of Whitman

County, Washington, on August 14, 1930, at 8:00

o'clock A. M., and thereafter recorded in Book 213

of Mortgages at page 501.
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VI.

That thereafter the defendants, Samuel A.

Mitchell, paid on account of said note and mortgage

the following respective sums on the following re-

spective dates:

Date Amount
Dec. 7,1934 $100.00

Jan. 9,1935 100.00

Mar. 2,1935 _ 100.00

Mar. 21, 1935 100.00

Apr. 17, 1935 100.00

May 31,1935 60.00

June 19,1935 60.00

July 17,1935 : 60.00

Aug. 21,1935 _ 60.00

Sept. 26,1935
."

60.00

Oct. 30,1935 60.00

Dec. 2,1935 60.00

Jan. 2,1936 60.00

Jan. 31,1936 60.00

Mar. 13,1936 60.00

$1100.00

and after the application of all of said payments

there remained due and unpaid the sum of $10,-

180.50, plus interest in accordance with the terms of

said note. [6]
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VII.

That the said note and mortgage are now owned

by and in the possession of this plaintiff, who has

demanded payment thereof, which has been refused.

VIII.

That as plaintiff is informed and believes, and on

information and belief alleges the fact to be, defend-

ants, John Doe and Jane Doe, claim some right,

title or interest in and to the real estate described

in said mortgage; that any claim, and any right,

title or interest of said defendants is inferior and

subject to the lien of plaintiff, by reason of said

note and mortgage.

IX.

That the sum of $500.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage.

Wherefore, plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of him and his said wife,

V. Lorraine Mitchell, in principal sum of $10,180.50,

with interest on said balance at the rate of 6% per

annum until paid, and with like interest on $11,-

280.50 from July 13, 1930 until December 7, 1934,

and with like interest on the respective balances

of said principal, in accordance with said note, for

the periods of time between the dates of payments

set out in paragraph VI herein; for attorneys' fees

in the sum of $500.00, and for plaintiff's costs and

disbursements.

That the Court decree that the defendants have
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no right, title or interest in the mortgaged prop-

erty, and that the said mortgage be foreclosed, and

the mortgaged property sold in the manner pro-

vided by law; that plaintiff be permitted to bid at

said sale for any part or all of the amount found

due by the Court in the judgment to be rendered

herein; that the purchaser at said sale be placed in

the immediate and exclusive possession of the mort-

gaged property, and of all the rents, issues and

profits thereof; that plaintiff have a deficiency

judgment against defendant, Samuel A. Mitchell,

and against said community for any amount remain-

ing unpaid after the sale of said property; that the

purchaser of said property be [7] granted the usual

evidence of sale, after the sale thereof, and be

granted the usual conveyance after the period of

redemption shall have expired if the mortgaged

property shall not have been redeemed, and for such

other relief as is just, meet and equitable.

THOMAS A. E. LALLY
Attorney for Plaintiff

(Verified November 3, 1936)

[Endorsed] : Eiled November 12, 1936. [8]

[Title of District Court and Cause.]

SECOND AMENDED COMPLAINT

For his cause of action plaintiff alleges

:

I.

For many years prior to January 18, 1929 The

Exchange National Bank of Spokane, Washington

was a national banking association organized and
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operating under the national banking laws of the

United States of America at Spokane, Washing-

ton. On the date mentioned the said banking asso-

ciation was declared insolvent by the United States

Comptroller of the Currency and a receiver was

appointed for it.

II.

Upon the date of the note hereinafter sot forth,

James A. Drain was the duly appointed, qualified

and acting receiver of such association. Thereafter

he wTas succeeded in such trust by Thomas A. E.

Lally, who completed the work of the receivership.

On or about September 16, 1936 the receivership

was terminated by proceedings had in conformity

with the Federal statutes applicable, and the plain-

tiff herein, Charles P. Robbins, received all the

assets of the banking association from the receiver,

by virtue of the said Robbins' election as the statu-

tory Shareholders' Agent for such insolvent banking

association. Upon his election at the closing of re-

ceivership proceedings plaintiff Charles P. Robbins

qualified according to law, and since such time has

continued to act in the capacity of Shareholders'

Agent. Among the assets set over and delivered to

the plaintiff, as remaining assets of the insolvent

national banking association, were the note and

mortgage hereinafter set forth. The same wore

duly transferred and delivered to the Shareholders'

Agent as such and plaintiff in his fiduciary capacity

is now the owner and holder of the same.
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III.

At all times herein mentioned, defendants, Samuel

A. Mitchell and V. Lorraine Mitchell, his wife, were

and now are husband and wife ; that defendants,

John Doe and Jane Doe, his wife, are tenants in

possession of the real estate hereinafter described;

that their true and correct names are unknown to

plaintiff, and they are therefore so designated.

IV.

On or about July 15, 1930 the defendant, Samuel

A. Mitchell, on behalf of the community composed

of himself and wife, for a valuable con- [9] sidera-

tion executed and delivered to James A. Drain, re-

ceiver as aforesaid, the promissory note of defendant

Mitchell, which was in words and figures as follows

:

"REAL ESTATE MORTGAGE NOTE
$11,280.50

Spokane, Washington, July 15, 1930

For Value Received, I promise to pay to the

order of James A. Drain, Receiver of The Ex-

change National Bank of Spokane the sum of

Eleven thousand two hundred eighty and 50/100

Dollars, payable on demand, together with in-

terest thereon at the rate of six per cent, per

annum until due, payable annually, and with

interest on any past due installment of prin-

cipal or interest after due until paid, at the

highest rate that may now lawfully be con-

tracted for in writing. Both principal and inter-
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est are payable in gold coin of the United States

of America of the present standard of weight

and fineness, at Spokane, Washington.

In case of default in the payment of any in-

stallment of principal or interest, the entire un-

paid balance of principal and accrued interest

shall, at the election of the holder of this note,

become immediately due and collectible. If any

sum evidenced by this note be not paid when
due, I promise to pay the costs of collection

thereof, and in case suit be commenced I prom-

ise to pay a reasonable sum as attorney's fee in

addition to the costs provided by statute.

SAMUEL A. MITCHELL"

V.

At said time and place, and to secure the pay-

ment of said note the defendants, Samuel A. Mit-

chell and V. Lorraine Mitchell, his wife, executed

and delivered to the said James A. Drain, Receiver

of said association, their written indenture of mort-

gage, in words and figures as follows, to-wit:

" Short Form

REAL ESTATE MORTGAGE
For Washington

The Mortgagors, Samuel A. Mitchell and V.

Lorraine Mitchell, Husband and wife, mortgage

to James A. Drain, Receiver of The Exchange

National Bank of Spokane the following de-

scribed real estate situate in the County of

Whitman, State of Washington, to-wit

:
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Lots one, two, three and four (1, 2, 3, and 4),

the East half of the Northwest Quarter (E 1/?

NWy4 ) and the East half of the Southwest

quarter (W/2 SW%), the West half of the

Northeast Quarter (W% NI%), the North-

west Quarter of the Southeast Quarter

(NWy4 SE%), and the South half of the

Southeast quarter (S% SE%), of Section

eighteen (18), in Township nineteen (19),

North Range forty-three (43), East of the

Willamette Meridian;

Excepting from the Southeast quarter of

the Southeast quarter (SE% 81%) of said

Section eighteen (18) the following described

tract, to-wit; Commencing at a point on East

line of said Section -57 rods North from

Southeast corner thereof; thence North 23

rods on said East Section line to Northeast

corner of said Southeast quarter ; thence West

25 rods along North line of Southeast Quarter

of [10] Southeast quarter; thence running

Southeasterly along the J. J. Stephens road

to place of beginning.

ALSO two tracts in the Northeast quarter of

the Southeast quarter (NE% SE%) of Sec-

tion Eighteen (18), Township nineteen (19),

North Range Forty-three (43), East of the

Willamette Meridian, described as follows,

to-wit

:

(1) Commencing at a point 25 rods West

from the Southeast corner of the Northeast
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quarter of the Southeast quarter of said

Section 18 ; thence West 55 rods to Southwest

corner of Northeast quarter of Southeast

quarter (NE% SE%) of Section 18; thence

North 31 rods on West line of Northeast quar-

ter of Southeast quarter (NE^ SK'i/O of said

Section 18 to the J. J. Stephens road; thence

running along the J. J. Stephens road in a

Southeasterly direction to the place of bo-

ginning
;

ALSO commencing twenty feet (20') East

and six hundred sixty three and 4/10ths feet

(663.4') South of Northwest corner of North-

east quarter of Southeast quarter (NEV|

SE%) of said Section 18; thence South 59°

44' East 553.1 feet; thence South 47° 32' East

552.2 feet to the center of J. J. Stephens road

as travelled and fenced on March 18, 1913;

thence in a general Northwesterly direction

along center of road to point of beginning.

(Attached to and made a part of that certain

mortgage bearing date of July 15, 1930, exe-

cuted by Samuel A. Mitchell and V. Lorraine

Mitchell, husband and wife, to James A.

Drain Receiver of The Exchange National

Bank of Spokane.)

This is a second Mortgage subject to existing

first Mortgage of record in the sum of Twenty-

two Thousand Five Hundred Dollars ($22,-

500.00) payable to Northwestern Mutual Life

Insurance Company.
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It is understood and agreed that all rents,

issues and profits received by the mortgagors

from the within lands during the term hereof,

shall be applied first, to taxes ; next, to the prin-

cipal payments on said first Mortgage ; next, in-

terest on said first Mortgage; balance, if any,

applied on this second Mortgage,

together with all the rents, issues and profits

thereof, and all plumbing, heating, gas and

electric fixtures, watering and irrigating appar-

atus and fixtures, whether attached or detached,

now or hereafter belonging to or used in con-

nection with the above described premises, and

together with all waters and water rights of

every kind and description and however evi-

denced or manifested, which now or hereafter

may be appurtenant to said premises or any

part thereof, or incident to the ownership there-

of, or any part thereof, or used in connection

therewith ; and together with all interest in said

premises and the mortgagors may hereafter ac-

quire.

To secure the performance of the covenants

and agreements hereinafter contained, and to

secure the payment of the debt represented by

one note made by the mortgagors to the order of

the mortgagee, of even date herewith, and due

on demand, for the principal sum of Eleven

Thousand Two Hundred Eighty and 50/100

Dollars ($11280.50) with interest thereon at the

rate of Six per cent per annum, payable annu-

ally.
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Each of the mortgagors covenants and agrees

during the continuance of this mortgage, to pay
all taxes and assessments levied or imposed up-

on said premises and upon this mortgagee or

upon the debt hereby secured, at least ten days

before delinquency; to keep the premises free

from any incumbrance prior to this mortgage;

not to commit or suffer waste thereon; to keep

all buildings thereon in good repair and unceas-

ingly insured against loss or damage by fire in

a company satisfactory to the mortgagee, in a

sum not less than Dollars $ ;

to deposit all policies of insurance with the

Mortgagee, and all policies shall be payable to

the mortgagee, and [11] shall contain a mort-

gage subrogation clause satisfactory to the

mortgagee.

Should the mortgagors be or become in de-

fault in any of the foregoing covenants or agree-

ments, then the mortgagee may perform the

same, and the mortgages may pay any parts or

all of principal and interest of any prior in-

cumbrance, and all expenditures made by the

mortgagee under any of the covenants or agree-

ments herein, shall draw the highest rate of in-

terest that may now lawfully be contracted for

in writing, and all such expenditures shall be

repayable by the mortgagors on demand, and,

together with interest thereon, shall be secured

by this mortgage.

Time is material and of the essence hereof,

and if default be made in the payment of any
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of the sums hereby secured, or in the perform-

ance of any of the covenants or agreements

herein contained, then, in any such case, the

balance of unpaid principal, with accrued in-

terest and all other indebtedness hereby secured,

shall, at the election of the mortgagee, become

immediately due without notice, and this mort-

gage may be foreclosed.

In any suit to foreclose this mortgage or to

collect any charge growing out of the debt here-

by secured, or in any suit which the mortgagee

may be obliged to defend to protect the unim-

paired priority of the lien hereof, the mort-

gagors agree to pay a reasonable sum as attor-

ney's fees and all costs and legal expenses in

connection with said suit, and further agree to

pay the reasonable costs of searching records

and insuring the title, and such sums shall be

secured hereby and included in the decree of

foreclosure, excepting it is expressly agreed

that no deficiency judgment shall be taken

against V. Lorraine Mitchell, by reason of any

unpaid taxes, interest, principal, or at all.

Dated this Fifteenth day of July, 1930.

SAMUEL A. MITCHELL
V. LORRAINE MITCHELL

State of Washington,

County of Spokane.—ss.

I, the undersigned, a Notary Public in and

for the State of Washington, do hereby certify
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that on this 13th day of August, 1930, person-

ally appeared before me Samuel A. Mitchell

and V. Lorraine Mitchell, Husband and wife,

to me known to be the individual described in

and who executed the within instrument, and

acknowledged that they signed and sealed the

same as their free and voluntary art and deed,

for tbe uses and purposes therein mentioned.

Given under my hand and official seal the day

and year last above written.

[Notarial Seal] D. R, GLASGOW
Notary Public for State of Washington Re-

siding at Spokane'

'

VI.

The real estate situated in Whitman Countv,

Washington described in such mortgage was at the

time of the execution and delivery of such mort-

gage owned by the defendant Mitchell and wife, as

an item of community property, and the said mort-

gagors had good right to create such lien upon the

same.

VII.

Said indenture of mortgage was tiled for record

in the office of the County Auditor of Whitman

County, Washington, on August 14, 1930, at [12]

8:00 A. M., and thereafter recorded in "Rook 213 of

Mortgages at page 501.

VIII.

Thereafter the defendant, Samuel A. Mitchell,

paid on account of said note and mortgage the fol-
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lowing respective sums on the following respective

dates

Date

Dec. 7,

Jan. 9,

Mar. 2,

Mar. 21,

Apr. 17,

May 31,

June 19,

July 17,

Aug. 21,

Sept. 26,

Oct, 30,

Dec. 2,

Jan. 2,

Jan. 31,

Mar. 13,

Amount

1934 $ 100.00

1935 100.00

1935 100.00

1935 100.00

1935 100.00

1935 60.00

1935 60.00

1935 60.00

1935 _ 60.00

1935 60.00

1935 : 60.00

1935 60.00

1936 ; 60.00

1936 60.00

1936 _ 60.00

$1100.00

and after the application of all of said payments

there remains due and unpaid the sum of $10,180.50

plus interest in accordance with the terms of said

note.

IX.

As plaintiff is informed and believes, and on in-

formation and belief alleges the fact to be, defend-

ants, John Doe and Jane Doe, claim some right, title

or interest in and to the real estate described in

said mortgage; but any claim, and any right, title



Samuel A. Mitchell et ux. 23

or interest of said defendants is inferior and subject

to the lien of plaintiff, by reason of said note and

mortgage and due record of the same prior to in-

ception of any rights on the part of defendants Doe.

X.

The sum of $1,000.00 is a reasonable sum to be

allowed plaintiff as attorneys' fees, in accordance

with the terms of said note and mortgage.

Wherefore, Plaintiff prays judgment against de-

fendant, Samuel A. Mitchell, personally, and against

the community composed of such defendant and his

said wife, V. Lorraine Mitchell, for the principal hi

the sum of $10,180.50, together with all interest that

has accrued upon the said real estate mortgage note

according to its terms and according to the respec-

tive balances remaining after the application of par-

tial payments. Plaintiff also prays for an allowance

of attorneys' fees in the sum of $1,000.00, [13] and

for his costs and disbursements herein.

Plaintiff further prays that the mortgage herein-

above set forth be adjudicated to be a valid lien

upon the real property described therein, superior

to the right, title, estate or interest of any of the

defendants herein, and that such mortgage be estab-

lished for the total of the amounts specifically

prayed for in the foregoing paragraph. It is further

prayed that the decree to be entered herein order

that such mortgage be foreclosed, for the amount

above specified, and order that the property subject

to such mortgage be sold in the manner provided by



24 Charles P. Bobbins vs.

law, for the purpose of making sums applicable to

the payment of the personal judgment above prayed

for. That such decree further provide that the pur-

chaser at such sale be let into immediate and ex-

clusive possession of the mortgaged property, and of

all the rents, issues and profits of the same; that

plaintiff have a deficiency judgment against the de-

fendant, Samuel A. Mitchell, and against the com-

munity of which he is a member as aforesaid, for

any amount remaining unpaid after the sale of such

property. That the decree further provide that each

and all of the defendants be barred of any right,

title estate or lien adverse to the mortgage of plain-

tiff, or the right of the purchaser at the mortgage

sale, saving oidy the right of redemption, and that

said defendants and all parties claiming by or under

them or any of them, be enjoined from asserting

any right, title, interest or lien adverse to plaintiff's

mortgage or the right of the execution purchaser.

And plaintiff prays for such other and further re-

lief as shall be consonant with equity.

JAS. A. WILLIAMS
ROY A. REDFIELD
THOMAS A. E. LALLY,

Attorneys for Plaintiff.

(Verified March 19, 1937).

[Endorsed] : Filed April 9, 1937. [14]
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[Title of District Court and Cause.]

BILL OF PARTICULARS

The plaintiff complies with the motion for a bill

of particulars relating to his second amended com-

plaint, and specifies further as herein stated, regard-

ing consideration for the note and mortgage in suit.

I.

At the date of the instruments given, a community

obligation existed on the part of the defendants

Mitchell, as follows: A large amount of capital

stock in the insolvent National banking association

referred to in the complaint had been held by said

defendants prior to its closing. After the receiver-

ship, proceedings were had in accordance with law,

whereby the comptroller of the treasury fixed the

amount of a required assessment against all share-

holders of the bank, to the extent of 100% of the

par value of their respective holdings. Many of the

shareholders paid their assessments so required

promptly and in full. The defendants Mitchell re-

quired and received some indulgence, by reason of

their inability to respond at once to their obligation

in money. The note and mortgage set forth in the

complaint were given to secure personal payment by

said defendants of their assessment and for the se-

curity of other stockholders in their right to exact

contribution.

II.

Plaintiff is informed and believes and therefore

alleges the fact to be that a further consideration
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for such note and mortgage was the extension of

time given by the payee therein named, receiver of

the insolvent National banking association, for pay-

ment on the part of the defendants Mitchell.

THOMAS A. E. LALLY
WILLIAMS & REDFIELD

Solicitors for Plaintiff

(Verified Mar. 29, 1937.)

[Endorsed]: Filed Apr. 12, 1937. [15]

[Title of District Court and Cause.]

ANSWER TO SECOND AMENDED
COMPLAINT

Answering to the second amended complaint in

the above entitled cause defendants Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, show to

the court:

I.

Admit paragraph I.

II.

Answering paragraph II, these defendants admit

the same down to and including the words " share-

holders' agent" in the fourteenth line thereof, and

expressly deny each and every other allegation, mat-

ter and thing contained in said paragraph.

III.

Answering paragraph III, these defendants admit

the same.
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IV.

Answering paragraph IV, these defendants admit

the same.

V.

Answering paragraph V, these defendants admit

the same.

VI.

Answering paragraph VI, these defendants admit

the same.

VII.

Answering paragraph VII, these defendants ad-

mit the same.

VIII.

Answering paragraph VIII, these defendants ad-

mit they paid Thomas A. E. Lally, as Receiver of

said bank, the sum of $1100.00, and deny each and

every other allegation, matter and thing contained

in said paragraph, and expressly deny that there is

the sum of $10,180.50, or any other sum, due and

unpaid plaintiff at this time as alleged in said

paragraph.

IX.

Answering paragraph IX, these defendants admit

that John Doe and Jane Doe, mentioned in said

paragraph, claim some interest in said real estate,

and expressly deny each and every other allegation,

matter and thing contained therein.

X.

Answering paragraph X, these defendants deny

chat $1,000.00, or [16] any other sum, is a reasonaDie
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sum to be allowed plaintiff as attorneys' fees in

this action.

For further answer and by way of affirmative de-

fense, these answering defendants show to the court

:

I.

That for many years prior to July 18th, 1930, the

Exchange National Bank of Spokane, Washington,

was a national banking association, organized and

existing under the national banking laws of the

United States of America. That on or about the 18th

day of January, 1929, said bank was declared in-

solvent by the United States Comptroller of the

Currency.

II.

That at said time defendant Samuel A. Mitchell

was the record owner of 123 shares of the capital

stock of said banking association. That by reason

thereof and pursuant to an order by the Comptroller

of the Currency defendant Samuel A. Mitchell be-

came liable under the existing law in the sum of

$12,300.00 superadded liability on account of the

ownership of said stock.

III.

That shortly thereafter defendant Samuel A.

Mitchell paid to the Receiver of said banking asso-

ciation the sum of $2,000.00 in cash on account of

said liability.

IV.

That thereafter and on or about the 15th day of

July, 1930, said Samuel A. Mitchell, for the purpose
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of securing the payment of the remainder of said

super-added liability, made and delivered to James

A. Drain, the then Receiver and Liquidator of said

bank, his note and mortgage in the sum of $11,280.50.

V.

That subsequently to the execution and delivery

of said note and mortgage the liquidator of said

banking association paid all depositors and all cred-

itors of said banking association, both principal and

interest in full, paid all of the expenses of the re-

ceivership in full, redeemed and paid all circulating

notes and currency in full. That this said receiver

has been discharged. That said bank is no longer

insolvent. That by reason thereof the consideration

for which said note and mortgage was given has

failed in its entirety. [17]

For further answer and by way of second affirma-

tive defense, these defendants show to the court:

I.

Reallege paragraphs I, II, III, IV and V of

their first affirmative defense, and make said para-

graphs a part of this, their second affirmative

defense.

II.

That by reason thereof this plaintiff has no right,

title or interest in and to the note and mortgage men-

tioned in his complaint, either by assignment or

at all.
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Wherefore, these answering defendants pray that

this action be dismissed as to them and each of

them; that said mortgage and the notes secured

thereby be cancelled and released of record and sur-

rendered to these defendants, and the real estate en-

cumbered thereby entirely released from the lien

thereof ; that they be given judgment for their costs

in this action, and for all proper relief.

BROWN & WELLER,
611 Paulsen Building,

Spokane, Washington.

GRAVES, KIZER & GRAVES,
Old National Bank Building,

Spokane, Washington.

Solicitors for Defendants

Samuel A. Mitchell and

V. Lorraine Mitchell,

His Wife.

(Verified April 2, 1937.)

[Endorsed] : Filed April 5, 1937. [18]

[Title of District Court and Cause.]

PLAINTIFF'S REPLY TO ANSWER, TO
SECOND AMENDED COMPLAINT

The plaintiff makes reply to the answer of de-

fendants to the second amended complaint as fol-

lows:
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I.

Answering paragraph I of the affirmative defense

therein, plaintiff admits the same.

II.

Plaintiff admits the allegations of paragraph IT

thereof.

III.

As to paragraph III, plaintiff denies defendant

Samuel A. Mitchell has made any payments on ac-

count of the note and mortgage here in suit, other

than as set forth in the second amended complaint.

IY.

Plaintiff admits that the liability of defendant

Mitchell on account of his shareholder's super-

added liability was a part of the consideration for

giving such securities, as in paragraph IV of the

answer alleged. But plaintiff denies that such con-

sideration was the sole consideration, and denies

that the purpose stated was the only purpose, and

makes reference to the affirmative portion of this

reply as hereinafter shown.

V.

As to paragraph V plaintiff admits that all deposi-

tors of the banking association had been paid and

the circulating notes thereof redeemed; also that

the receiver has been discharged. As to all other

allegations of paragraph V of such answer, plaintiff

denies the same.
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Replying further as to the second affirmative de-

fense pleaded in such answer, plaintiff shows:

I.

As to paragraphs I, II, III, IV and V, referred to

in Rich affirmative defense by way of adopting pre-

vious allegations, plaintiff repeats in this connection

his admissions and denials as above appearing.

II.

Plaintiff denies paragraph II of the second

affirmative defense and all thereof. [19]

By way of affirmative reply, plaintiff shows

:

I.

A large number of shareholders held stock in The

Exchange National Bank at the time of its insol-

vency. The assessment fixed by the comptroller of

the currency as referred to in the defendants'

answer, was in the amount of 100%. Prior to de-

livery of the note and mortgage here in suit, a large

number of shareholders had paid their respective

assessments in full, and thereafter, and before the

receivership closed, other of such shareholders paid

in full. All of such payments were required, in

order to discharge the outstanding obligations of the

Bank to the general public.

II.

The purpose of the note and mortgage here in suit

entertained by defendants Mitchell when the same

were delivered and known to and approved by the
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said receiver, was to secure the obligation of the

defendants Mitchell arising out. of such stock owner-

ship, in all aspects thereof. Specifically, the purpose

was to secure a full payment on the part of defend-

ants Mitchell of the full amount of principal and

interest referred to in such note and mortgage, so

that the said defendants would make their own

proper contribution toward discharging the debts

of the insolvent bank, and so that other shareholders

would not have to bear a greater proportion of such

obligations of the bank than would be just and

ratable.

III.

By reason of the failure of defendants Mitchell to

pay the obligation evidenced by such note and mort-

gage the said defendants have not paid their share,

and a large number of other stockholders of the

bank, who have responded to the full amount of tho

100% assessment, have become entitled to contribu-

tion from the said defendants Mitchell. That the

plaintiff as shareholders' agent now holds such se-

curities for the use and benefit of all parties in

interest-, including the shareholders who are entitled

to contribution.

IV.

Discharge of the insolvent bank's debts to deposi-

tors and redemption of its currency was made pos-

sible only by full payment on the part of other share-

holders, as above stated. Upon making such pay-

ment, such shareholders and their trustee, first the

receiver and later the Shareholders' Agent, became
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subrogated to all rights of the bank's former cred-

itors in and to the securities here in suit. The plain-

tiff ps Shareholders' Agent now [20] holds such

securities impressed with a trust for the enforce-

ment of such rights and remedies, by way of con-

tribution and subrogation as above pleaded.

V.

A further consideration for the giving of such

note and mortgage was indulgence by the payee re-

ceiver, and his promise to defendants Mitchell not

to enforce such obligation presently, but to grant a

further reasonable time for payment by the said de-

fendants. More than a reasonable period had elapsed

before this foreclosure was stated.

THOMAS A. E. TALLY,
JAS. A. WILLIAMS,
ROY A. REDFIELD,

Solicitors for Plaintiff.

(Verified April 13, 1937.)

[Endorsed]: Filed April 15, 1937. [21]

[Title of District Court, and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

The above entitled cause coming on regularly for

hearing in the above entitled Court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present
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in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and represented by Messrs. Brown & Weller

and Graves, Kizer & Graves, attorneys for the de-

fendants, both sides announcing themselves ready

for trial and evidence having been introduced on

the part of the plaintiff and the defendants, and

both sides having rested their case and after argu-

ment of counsel for both plaintiff and defendants,

the case was submitted and the Court being fully

advised, makes the following

FINDINGS OF FACT

I.

That for many years prior to January 18, 1929,

the Exchange National Bank of Spokane, Washing-

ton, was a national banking association organized

and existing under the national banking laws of the

United States of America, at Spokane, Washington
;

that on January 18, 1929, the said banking associa-

tion was declared insolvent by the United States

Comptroller of the Currency and a receiver was

appointed for it.

II.

That James A. Drain was the first duly appointed

and qualified receiver of said insolvent banking

association ; that he remained the said receiver until

after the 15th day of July, 1930.
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III.

That defendants, Samuel A. Mitchell and Y. Lor-

raine Mitchell, are husband and wife.

IV.

That on the 18th day of January, 1929, defendant

Samuel [22] A. Mitchell, was the owner of 123 shares

of the capital stock of said banking association and

as said owner and by reason of the statutory super-

added liability thereon, duly levied and assessed by

the Comptroller of the Currency he became liable to

the creditors of said banking association exclusive

of its stockholders in the total sum of $12,300.00.

V.

That shortly after the appointment of said re-

ceiver, the said Samuel A. Mitchell paid to said re-

ceiver the sum of $2,000.00 on account of said lia-

bility.

VI.

That subsequently and on the 15th day of July,

1930, the said Samuel A. Mitchell made and deliv-

ered to the said receiver his certain promissory note

in the sum of $11,280.50 as evidence of his super-

added stockholders' liability and to secure the pay-

ment thereof, said Mitchell and wife made and de-

livered to the said receiver their certain real estate

mortgage, mortgaging to said receiver the following

described real estate located in Whitman County,

Washington, to-wit:

(Here follows description of real estate, set

out in full in Second Amended Complaint, Page

15 of Transcript.)
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which said mortgage was filed for record in the

office of the County Auditor of Whitman County,

Washington, on August 14, 1930, and thereafter re-

corded in Book 213 of Mortgages at page 501 in said

office.

VII.

That subsequently to July 15, 1930. Mr. Thomas

A. E. Lally, one of the attorneys for plaintiff in this

action, was substituted as receiver of said banking

association.

VIII.

That defendant. Samuel A. Mitchell paid to the

said Thomas A. E. Lally, receiver, on and between

the dates of December 7, 1934 and March 13, 1936,

the sum of $1100.00 on account of said super-added

liability. [23]

IX.

That subsequently and sometime between March

13, 1936, and September 16, 1936, said receiver and

liquidator of said banking association paid all de-

positors and all creditors of said banking associa-

tion, both principal and interest in full, paid all of

the expenses of said receivership in full, and re-

deemed and paid all circulating notes and currency

in full; that on or about September 16. 1936. said

receivership was terminated by proceedings had in

conformity with the Federal Statutes applicable

and the plaintiff herein, Charles P. Bobbins took

over all of the assets of the banking association from

the receiver by virtue of the said Robbins' election

as the statutory shareholder's agent for said in-
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solvent banking association ; that said banking asso-

ciation then became no longer insolvent.

X.

That said note and mortgage given to secure it

were not a pledge for any purpose; that upon the

payment in full of depositors, creditors, the expenses

of said receivership and the redemption of all cir-

culating notes and currency, the consideration for

which said note aud mortgage were given failed in

its entirety.

XI.

That no stockholder of said banking association

paid more than the statutory super-added liability

on his own stock.

Wherefore, applying the existing laws to the fore-

going Findings of Fact, the Court concludes as

follows:

CONCLUSIONS OF LAW
I.

That plaintiff as such is not entitled to contribu-

tion.

II.

That plaintiff as such is not entitled to subroga-

tion.

III.

That the liability of the said Mitchell and the

note and mortgage given to secure it never became an

asset of said bank- [24] ing association.
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IV.

That defendants are entitled to judgment of dis-

missal of this action with their costs in the sum of

$20.00.

V.

That said judgment shall provide for the sur-

render of the note sued upon and the cancellation,

release and surrender of the mortgage given to se-

cure it and the real estate mentioned in said mort-

gage shall be released and discharged from the lien

occasioned thereby.

Done in open court this 29th day of December,

1938.

J. STANLEY WEBSTER,
Judge.

[Endorsed]: Filed December 29, 1938. [25]

[Title of District Court and Cause.]

PLAINTIFF'S REQUESTED FINDINGS OF
FACT AND CONCLUSIONS OF LAW

The above entitled cause coming ou regularly for

hearing in the above entitled Court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present

in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and represented by Messrs. Brown & Weller
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and Graves, Kizer & Graves, atorneys for the de-
fendants, both sides announcing themselves ready
for trial and evidence having been introduced on
the part of the plaintiff and the defendants, and
both sides having rested their case and after argu-
ment of counsel for both plaintiff and defendants,
the case was submitted and the Court being fully

advised, makes the following

FINDINGS OF FACT

I.

That for many years prior to January 18, 1929,

the Exchange National Bank of Spokane, Washing-
ton, was a national banking association organized
and existing under the national banking laws of the

United States of America, at Spokane, Washington
;

that on January 18, 1929, the said banking associa-

tion was declared insolvent by the United States

Comptroller of the Currency and a receiver was
appointed for it.

II.

That James A. Drain was the first duly appointed
and qualified receiver of said insolvent banking
association

; that he remained the said receiver until

after the 15th day of July, 1930.

III.

That defendants, Samuel A. Mitchell and V. Lor-

raine Mitchell, are husband and wife.

IV.

That on the 18th day of January, 1929, defend-

ant, Samuel A. Mitchell was the owner of 123 shares
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of the capital stock of [26] such banking association

and as said owner and by reason of the statutory

superadded liability to the creditors of said banking

association, exclusive of its stockholders in a total

sum of $12,300, due to the fact that the United

States Comptroller properly levied an assessment of

$100 a share on each of said shares.

V.

That shortly after the appointment of said re-

ceiver, the said Samuel A. Mitchell paid to said

receiver the sum of $2,000 on account of said

liabilitv.

VI.

That subsequently and on the 15th day of July,

1930, the said Samuel A. Mitchell made and deliv-

ered to the said receiver his certain promissory note

in the sum of $11,280.50 as evidence of the balance

of his superadded stockholders' liability and to

secure the payment thereof, said Mitchell and wife

made and delivered to the said receiver their certain

real estate mortgage, the note, mortgage and real

estate being described in the second amended com-

plaint, which said mortgage was filed for record in

the office of the County Auditor of Whitman County,

Washington, on August 14, 1930, and thereafter

recorded in Book 213 of Mortgages at page 501 in

said office.

VII.

That on July 1, 1934, Thomas A. E. Lally, one of

the attorneys for plaintiff in this action, was sub-

stituted as receiver of said banking association.
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VIII.

That defendant, Samuel A. Mitchell, paid to the

said Thomas A. E. Lally, Receiver, on and between
the dates of December 7, 1934 and March 13, 1936

the sum of $1100 on account of said note and mort-

gage, the said payments having been made on the

[27] dates as alleged in the second amended com-
plaint.

IX.

That prior to the trial of this action plaintiff,

Charles P. Robbins, was elected shareholders' agent

of the shareholders of said banking association, and
the said receiver delivered to him all of the money
assets and property of said bank, including the said

note and mortgage aforesaid. That the money,
assets and property delivered to the said Share-

holders' Agent, including the indebtedness herein

mentioned, are not of sufficient value to reimburse
the shareholders who have paid their assessment in

full.

X.

That the sum of $ is a reasonable sum to be

allowed plaintiff as attorneys' fees in this action, in

accordance with the terms and conditions of said

note and mortgage.

XI.

That no stockholders of said banking association

paid more than the statutory superadded liability

on his own stock.
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XII.

That a large number of individuals held stock in

said bank at the time of its insolvency and a large

number of such persons prior to the execution of the

of the note and mortgage herein mentioned paid

their respective assessments in full, and before the

said receivership was closed a large number of the

other of such shareholders paid in full and many

shareholders who did not pay in full paid a larger

percentage of their liability than did defendant,

Samuel A. Mitchell.

XIII.

That the purpose of said note and mortgage was

to secure the obligation of the defendants Mitchell,

arising out of such stock ownership and to ?eeure

the payment of the full amount of principal and

interest of such note and mortgage to the end that

defendants would make their own proper contribu-

tion toward discharging the debts of the insolvent

bank, and so that other shareholders would not have

to bear a greater proportion [28] of such obligations

of the bank than would be just and ratable.

XIY.

That by reason of the failure of defendants

Mitchell to pay the obligation evidenced by such

note and mortgage, said defendants have not paid

their proper share and a large number of other

stockholders of the bank who have responded to the

full amount of the 100% assessment have become
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entitled to contribution from said defendants, and

others who have paid more than their ratable pro-

portion have become entitled to contribution from
said defendants. That plaintiff as such sharehold-

ers' agent now holds such securities for the use and
benefit of all parties in interest, including the share-

holders who are entitled to contribution.

XV.
That discharge of the insolvent bank debts to de-

positors and retirement of its currency was made
possible only by a full payment on the part of other

shareholders, as above stated. Upon making such

payment such shareholders and their trustee, first

the receiver and later this plaintiff as shareholders'

agent, became subrogated to all rights of the bank's

former creditors in and to the securities here in suit,

and plaintiff now holds such securities impressed

with the trust for the investment of such rights and

remedies by way of contribution and subrogation.

XVI.

That one of the considerations for the giving of

such note and mortgage was indulgence by the payee

receiver and his promise to defendants Mitchell not

to enforce such obligation presently but to grant

reasonable time for the payment by said defendants,

and more than a reasonable period has elapsed be-

fore this action was brought.

Wherefore, applying the existing law to the fore-

going findings of fact, the court concludes as follows

:
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CONCLUSIONS OF LAW
I.

That said note and mortgage so held by plaintiff

are [29] valid and enforceable by him.

II.

That plaintiff as such shareholders' agent is en-

titled to enforce his rights of subrogation.

III.

That plaintiff as such shareholders' agent is en-

titled to enforce contribution from defendants for

the benefit of those shareholders who have paid more

than their ratable proportion.

IV.

That the liability of said defendants Mitchell and

the said note and mortgage became an asset and was

assignable and was properly assigned and trans-

ferred to plaintiff as shareholders' agent.

V.

That plaintiff is entitled to judgment for the

amounts prayed for and for the foreclosure of his

mortgage securing such indebtedness, including an

attorney's fee of $

Done in open court this day of December,

1938.

District Judge.

At the time of the signing of the findings and con-

clusions in this case plaintiff presented the fore-
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going proposed findings and conclusions and re-

quested the court to sign the same, which the court

refused to do, and plaintiff is allowed an exception.

Dated this 29th day of December, 1938.

J. STANLEY WEBSTER,
District Judge.

[Endorsed] : Filed December 29, 1938. [30]

[Title of District Court and Cause.]

JUDGMENT
The above entitled cause coming on regularly for

hearing in the above entitled court on the 28th day

of February, 1938, before the Honorable J. Stanley

Webster, Judge presiding, the plaintiff being present

in person and represented by Messrs. Thomas A. E.

Lally and Williams & Redfield, his attorneys, and

the defendant, Samuel A. Mitchell, being present in

person and being represented by Messrs. Brown &
Weller and Graves, Kizer & Graves, attorneys for

the defendants, both sides announcing themselves

ready for trial and evidence having been introduced

on the part of the plaintiff and defendants and both

sides having rested their case and after argument of

counsel for both plaintiff and defendants, the case

was submitted to the Court and the Court having

made its Findings of Fact and Conclusions of law,

and being fully advised, it is hereby
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Ordered, Adjudged and Decreed:

1. That defendants are entitled to and they are

hereby given judgment of dismissal of the above

entitled cause.

2. That the note sued upon in the principal sum

of $11,280.50 shall be forthwith surrendered to de-

fendant, Samuel A. Mitchell, and the mortgage dated

the 15th day of July, 1930, covering the following

described real estate located in Whitman County,

Washington, to-wit

:

(Here follows description of real estate, set

out in full in Second Amended Complaint, page

15 of Transcript.)

and filed for record in the office of the County Audi-

tor of Whitman County, Washington, on August 14,

1930, and thereafter recorded in Book 213 of Mort-

gages on page 501 in said office, shall, upou the

filing of this decree or a certified copy thereof with

the County Auditor of Whitman County, Washing-

ton, be cancelled, released and held of no further

force nor effect for any purpose whatsoever and

said real estate entirely releasd from any lien or

cloud arising therefrom.

3. That defendants shall have their costs against

plaintiff in the sum of $20.00. [31]

Done in open court this 29th day of December,

1938.

J. STANLEY WEBSTER,
Judge.

[Endorsed] : Filed Dec. 29, 1938. [32]
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NOTICE OF APPEAL
To the above named defendants, Samuel A. Mitchell

and V. Lorraine Mitchell, his wife, and to

Messrs. Brown & Weller and Graves, Kizer &
Graves, your attorneys

:

You are hereby notified that plaintiff, Charles P.

Robbins, as Shareholders' Agent of The Exchange

National Bank of Spokane, an insolvent National

banking association, does hereby appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from the judgment and decree made

and entered in the above District Court in this cause

on or about December 29, 1938, and so appeals from

each and every part of such judgment and decree.

Dated this 26th day of January, 1939.

THOMAS A. E. LALLY,
WILLIAMS & WILLIAMS,

Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 27, 1939. [33]

[Title of District Court and Cause.]

PLAINTIFF'S BOND ON APPEAL
Know All Men by These Presents : That the above

named plaintiff, Charles P. Robbins, as Share-

holders' Agent for the Shareholders of The Ex-

change National Bank of Spokane, an insolvent na-

tional banking association, on behalf of himself and

his successors, does by these presents lawfully and
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firmly bind himself and his successors in the sum of

Two Hundred Fifty Dollars ($250) lawful money

of the United States.

The condition of this bond is that, Whereas, an

appeal lias been taken to the United States Circuit

Court of Appeals for the Ninth Circuit from the

United States District Court for the Eastern Dis-

trict of Washington, Northern Division, and from

the judgment rendered herein :

Now, if the said plaintiff shall pay to the defend-

ants, Samuel A. Mitchell and V. Lorraine Mitchell,

his wife, all costs that may be awarded them by the

United States Circuit Court of Appeals for the

Ninth Circuit if said appeal is dismissed or said

judgment is affirmed or if said judgment is modified,

then this bond shall be void; otherwise, to remain in

full force and effect in said sum.

That the said plaintiff, on filing this bond, de-

posits with the Clerk of the said United States Dis-

trict Court at Spokane, Washington, the [34] said

sum of Two Hundred Fifty Dollars ($250) lawful

money of the United States.

Witness the Hand and Seal of said plaintiff this

24th day of January, 1939.

CHARLES P. ROBBINS,
As Shareholders' Agent for the

Shareholders of The Exchange

National Bank of Spokane, an

insolvent national banking as-

sociation.

I, A. A. LaFramboise, Clerk of the United States

District Court for the Eastern District of Washing-
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ton, Northern Division, do hereby on this 27th day

of January, 1939, approve this bond, and do certify

that on said date said bond was filed in said Court

and there was deposited with me by the above named
plaintiff the sum of Two Hundred Fifty Dollars

($250) in lawful money of the United States for the

payment of any sums or obligations due or to be-

come due the above named defendants from the

above named plaintiff in accordance with the provi-

sions of said bond.

Witness my hand and seal on the day and year

first above written.

[Seal] A. A. LaFRAMBOISE,
Clerk of the United States

District Court for the East-

ern District of Washington,

Northern Division.

[Endorsed] : Filed Jan. 27, 1939. [35]

[Title of District Court and Cause.]

EVIDENCE INTRODUCED STATED IN
NARRATIVE FORM.

The following proceedings were had on the trial

of this cause before Honorable J. Stanley Webster,

District Judge, plaintiff appearing in person and

by his attorneys, Thomas A. E. Lally and Williams

& Redfield, and defendants Mitchell appearing in

person and by their attorneys, Brown & Weller and
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Graves, Kizer and Graves, there being no other ap-

pearances.

PLAINTIFF'S CASE

THOMAS A. E. LALLY
was called and sworn as a witness on behalf of

plaintiff and testified as follows on

Direct Examination.

I am Thomas A. E. Lally, an attorney at this Bar

and was the original plaintiff who started the case

as Receiver of The Exchange National Bank. I no

longer hold any interest in these assets. I think I

still am Receiver as the law does not provide for

the discharge of a National bank receiver. In July,

1936 the Shareholders
1

Agent was elected and the

Comptroller directed me to deliver everything in my
hands to him, which was done in September, 1936.

Since that time I have had no interest in any of the

matters so delivered. I have none of the trust corpus

in my hands. I am simply an attorney in this case

now. I delivered the note and mortgage involved in

this action to the Shareholders' Agent, Mr. Robbins,

in September, 1936. [36]

(The note and mortgage in question were ad-

mitted in evidence and marked Exhibit "A" and

"B" respectively, being exactly the same as copies

set out in the second amended complaint).

I know Mr. Mitchell's signature. I would say,

plaintiff's identification "C" has a genuine signa-

ture of Mr. Mitchell.
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(Testimony of Thomas A. E. Lally.)

(The letter was admitted in evidence and marked
Exhibit "C", and is as follows:

PLAINTIFF'S EXHIBIT C

"National Surety Company
New York

Spokane, Washington

October 13, 1930

Jones & Mitchell

District Agents

217-18 Hutton Building

Mr. James A. Drain

Receiver of Exchange National Bank
Spokane, Washington

Dear Sir:

Referring to the second mortgage made to

you on my property located near Thornton,

wish to advise you that the terms of this mort-

gage will be complied with to the effect that

the proceeds from my share of the sale of the

crops will be applied as follows: first to taxes,

second as to interest and third as to payment

on principal.

Yours very truly,

S. A. MITCHELL
SAM:GF"

The note, Exhibit "A", was transferred in con^

formance with the Federal statute and the direction
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(Testimony of Thomas A. E. Lally.)

of the Comptroller of the Currency to deliver to

Mr. Bobbins, the Shareholders' Agent, the notes,

lands and property that 1 had in my possession

after I had sufficient money to pay all the outstand-

ing creditors of the bank. That occurred at the con-

clusion of my administration of this trust. I would

say I made the final distribution to the bank's

creditors in the Spring of 1936. I know it was the

early spring or early summer of 1936. The parties

named in the complaint under the designation of

John Doe [37] and Jane Doe are two Malay boys.

They are tenants on the farm. They have filed no

answer.

On

Cross Examination

the witness testified further as follows:

Mr. Robbins paid me nothing for this note and

mortgage. I paid all of the creditors, that is, the

depositors of The Exchange National Bank that I

know of. There are some of course who have never

been found. Money was not set aside with which to

pay them—it was used to pay off the others. There

is not sufficient money on hand with which to pay

them if they show up. I was authorized by the

Comptroller to use what had been held as a special

fund with which to pay off the creditors on the

theory, I guess, that they would never show up after

all these years. All the expenses of the receivership

have been paid, and the currency redeemed. All my
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(Testimony of A. T. Janssen.)

duties were performed which were called for by the

trust. Payments have been made on this note.

A. T. JANSSEN

called and sworn as a witness on behalf of plain-

tiff, testified as follows:

My name is A. T. Janssen. I was connected with

the liquidation of The Exchange National Bank as

chief clerk under all of the receivers. I previously

have seen Exhibit "D." To my knowledge it was

circulated generally at the beginning of the re-

ceivership. It is a genuine duplicate of the original.

(The document was admitted in evidence as Ex-

hibit "D" and is as follows:

PLAINTIFF'S EXHIBIT D

''Treasury Department

Office of the Comptroller of Currency

#4044

Spokane, Washington,

January 28, 1929

In the Matter of The Exchange National Bank,

Spokane, Washington.

To All Whom It May Concern: [38]

Whereas upon a proper showing and account-

ing by the Receiver heretofore appointed to col-

lect the assets of The Exchange National Bank

of Spokane, Washington and upon a valuation

of the uncollected assets remaining in his hands,
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(Testimony of A. T. Janssen.)

it appears to my satisfaction that in order to

pay the debts of such association it is necessary

to enforce the individual liability of the stock-

holders therefor to the extent hereinafter men-

tioned as prescribed by Sections 5151 and 5234

of Revised Statutes of the United States Act

of June 30, 1876 and Section 23, Act approved

December 23, 1913 known as Federal Reserve

Act.

Now, Therefore, by virtue of the authority

vested in me by law I do hereby make an as-

sessment and requisition upon the shareholders

of the said "The Exchange National Bank of

Spokane for one Million ($1,000,000) Dollars

to be paid by them on or before the 28th day of

January, 1929, and I hereby make demand upon-

each and everyone of them for the par value of

each and every share of the capital stock of said

association held and owned by them respec-

tively at the time of its failure, and I hereby

direct W. H. Baldridge, the Receiver hereto-

fore appointed to take all necessary proceed-

ings by suit or otherwise to enforce to that

extent the said individual liability of the said

shareholders.

(Sgd.) J. W. POLE,
Comptroller of the Currency
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(Testimony of A. T. Janssen.)

(Page 2 of Plaintiff's Exhibit "D")
Office of the Receiver

The Exchange National Bank of Spokane,

Washington

Spokane, Washington, _.

You Will Please Take Notice : That the Comp-

troller of Currency has levied an assessment

upon the stockholders of The Exchange Na-

tional Bank of Spokane, Washington of the par

value of each and every share, payable at the

office of the receiver on or before January 28,

1929.

You are therefore required to pay the assess-

ment on : shares of stock, standing in

your name in accordance with the foregoing

order and this notice. Your prompt compliance

will be of great benefit to creditors of this trust

and advance materially its early liquidation.

Receiver

To

The document was circulated by registered mail

on or about January, 1929 or before. I think there

was between 140 and 150 shareholders. At the close

of the receivership [39] trust about 130 had paid

in full. It was stipulated that payments were made

by defendants in the amount and on the dates as

set forth on page 8 of the amended complaint.
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(Testimony of A. T. Janssen.)

On
Cross Examination

the witness further testified:

It is my rough guess that there were 150 stock-

holders in The Exchange National Bank. The total

authorized capital was one million dollars. I was in

the office of Mr. Lally as assistant while he was

liquidator. I recognize Mr. Shank's signature on

the bottom of Defendant's Exhibit 1 for identifica-

tion. That is his signature, and the one bearing my
name is mine.

(The document was admitted in evidence as

DEFENDANT'S EXHIBIT 1,

consisting of fourteen receipts, all being substan-

tially the same except as follows: March 2, 1935

$100; March 21, 1935 $100; April 17, 1935 $100;

May 31, 1935 $60; June 19, 1935 $60; August 11,

1935 $60; August 21, 1935 $60; September 26, 1935

$60; October 30, 1935 $60; November 30, 1935 $60;

December 31, 1935 $60; January 31, 1936 $60;

March 13, 1936 $60, and the one of January 9, 1935

being as follows:

"No. 1238

Spokane, Washington

January 9, 1935

Received from James A. Brown a check on the

Washington Trust Co. for One Hundred and

No/100 Dollars to be applied, when col-
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(Testimony of A. T. Janssen.)

lected, on stock assessment of Samuel A.

Mitchell.

THOS. A. E. LALLY,
Receiver of The Exchange Na-

tional Bank of Spokane,

Washington

By SHANKS."

THOMAS A. E. LALLY
recalled as a witness on behalf of plaintiff, testified

on

Direct Examination

as follows:

The reason these receipts in Defendant's Ex-

hibit 1 refer to the stockholder's liability is that

the Comptroller directed me to carry the stock as-

sessments under a separate bookkeeping heading'

and to so carry them through until they [40] were

reduced to judgment. For instance, notes were car-

ried under certain schedules, real estate under

another schedule, charge off notes under another

schedule, shareholder's assessments under another

schedule, and from the time the receivership starts

until it is completed it is always carried under that

schedule until the shareholder's liability is reduced

to judgment, and whenever any payment was made

it was carried out in that order, and if money is

paid on an assessment prior to judgment, it is car-

ried on the books that way. Regardless of the kind
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(Testimony of Thomas A. E. Lally.)

of dealings with the shareholder the account would

still be carried under that same schedule and same

heading, and if a note was given in complete pay-

ment it would still appear in the same account and

be handled in the same way.

On
Cross Examination

the witness testified:

The Comptroller told me to carry it that way.

The instructions call for that. He sends out a book

of instructions.

J. S. LEE
called and sworn as a witness on behalf of plaintiff,

testified as follows on

Direct Examination:

I am Mr. Robbins' chief assistant. I have been

since September 16, 1936, the time when his duties

began. I am quite familiar with the assets of the

trust. The assets consist of notes in force and out-

lawed, some real estate, real estate contracts, judg-

ments and choses in action. The real estate which

we own is priced for sale at about $65,000 which

includes a few contracts that are now being paid

on where the land is being sold. It is very difficult

to place a value on the notes. They have been

worked over for nine years. I would say not over
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(Testimony of J. S. Lee.)

$20,000 are collectible on the notes. The par value

is considerably in excess of that. Then there are

choses in action suits pending, which, if successful

and collectible, would turn in about $120,000. A
great many of the debtors are insolvent. In my
opinion placing the maximum figure [41] of re-

covery, I would say that there would be including

the cash on hand not over $270,000. There is very

close to $70,191 cash. There was paid in on the

shareholders' liability assessment $727,998.69 of

which $603,100 represents that stock which paid

100% of the assessment. The difference of $124,-

898.69 were payments made in various percents, but

not fully paid. Figuring the maximum possible

there could be a repayment to shareholders who had

paid in full of 33% or 67% loss. That is a maximum
figure. I haven't any faith it will materialize. In

this I have not take into account administrative ex-

penses which would have to be taken from those re-

ceipts. In The Exchange National Bank there were

10,000 shares with the par value of $100 each. My
memory is that there were approximately 140 share-

holders.
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JAMES A. DRAIN

called and sworn as a witness on behalf of plaintiff

by deposition, testified on

Direct Examination

as follows:

My name is James A. Drain, and I live at the

Fairfax Hotel, Washington, D. C. I was receiver

of the Exchange National Bank from July 1, 1929

to July 1, 1934. I know Samuel A. Mitchell, and

had dealings with him in an effort to collect Mr.

Mitchell's stock assessment. The occasion for giving

the note and mortgage with reference to Mr.

Mitchell's stock assessment was that Mr. Mitchell

owed the stock assessment and was unable to pay,

but walling to do so. I inquired of him if he had

any assets from which collection could be made. My
recollection is that he said he had an equity in a

farm in the Palouse country, on which there was a

first mortgage, which was all he had available to pay

the debt. I told him that I had no power to extend

the time for payment of the debt, and that I de-

sired to give him all the time I could so long as he

showed a good disposition toward paying. I sug-

gested a second [42] mortgage on his land and a

demand note for the stock assessment and Mr.

Mitchell gave them. There was nothing said as to

when he would be called upon to pay the note. He
was to pay it when he could and I was to give him

all the time possible so long as he showed good in-

tentions. There was no conversation in regard to
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(Deposition of James A. Drain.)

whose benefit the note and mortgage was being

taken for. I can recall no discussion as to the legal

incidents or liability.

On
Cross Examination

he testified as follows:

I have a most definite impression that Mr.

Mitchell satisfied me he was doing the best he could.

From time to time after giving the note and mort-

gage he exhibited his books and accounts to me in

connection with the making of occasional install-

ment payments for the purpose of disclosing his

source of income. I am satisfied from my repeated

examination he was doing his best to make all prac-

tical payments during my receivership. I told him

I had no power as receiver to grant an extension of

the time in which the debt could be paid, but I did

have a discretion to avoid bringing suit against him

for a reasonable time so long as he was acting in

good faith.

On
Redirect Examination

he testified as follows:

Had Mr. Mitchell not given the note and mort-

gage, I probably should have had to bring suit.
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J. S. LEE

recalled as a witness on behalf of plaintiff testified

on

Direct Examination

as follows:

I have made that computation. The total stock-

holders of The Exchange National Bank is 165 ; 131

paid 100% assessment; there were 6 paid part and

compromised before this court and there are 28 part

paid and unpaid.

It was agreed that the matter of attorney's fees to

be allowed plaintiff if a foreclosure is granted to be

left to the court to fix without evidence. [43]

It is further agreed that there was a $2,000 pay-

ment on the assessment liability before the note was

given.

THOMAS A. E. LALLY and

WILLIAMS & WILLIAMS
Attorneys for Plaintiff [44]
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(The following receipts, 14 in number, endorsed

"DEFENDANT'S EXHIBIT T ")

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Mar. 13 1936 192

Received of Samuel A. Mitchell to apply on

Stock Assessment. 123 shares

Sixty and no/100 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Jan. 31, 1936 192

Received of Samuel A. Mitchell to apply on

Stock Assessment. 123 shares

Sixty and no/100 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk.
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The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Dec. 31, 1935 192

Received of Samuel A. Mitchell to apply on Stock

Assessment. 123 shares

Sixty and no/1 00 Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS

The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Nov. 30, 1935 192

Received of Samuel A. Mitchell CC. #24600 on

Wash. Trust Co. to apply on stock Assessment on

123 shares Dollars

$60.00

Form 38

THOMAS A. E. LALLY,
Receiver

SHANKS
Clerk [45]
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The Exchange National Bank of Spokane

(Since Stage Coach Days)

Spokane, Wash., Oct. 30, 1935

Received of Samuel A. Mitchell for To apply on

Stock assessment. 123 shares

Sixty and no/100 Dollars

100

THOMAS A. E. LALLY,
ATJ

Receiver

$60.00 Ck on Wn Tr

Form 38

Pal Pr. 9440

Spokane, Washington Sep 26 1935 193

Received of Samuel A. Mitchell the sum of Sixty

and no/100 Dollars ($60.00)

in payment of the following

:

Note No $

Interest To $

Note No $

Interest To $

Note No $

Interest To $

Miscellaneous Payment On Stock $60.00

Assessment

THOMAS A. E. LALLY,
- Receiver The Exchange

National Bank of Spokane

By SHANKS
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No. 1472 $60.00

Spokane, Washington, Aug. 21, 1935 19

Received From Samuel A. Mitchell a Check on

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, on 100% as-

sessment on 123 shares capital stock of the Ex-

change National Bank of Spokane,

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS [46]

No. 1437 $60.00

Spokane, Washington, July 11, 1935

Received From Sam Mitchell a Check on Cashier

Ck—Wash. Trust Co. for Sixty and no/100 „.

Dollars to be applied, when collected, in payment

of To apply on stock assessment on 123 shares capi-

tal stock of this bank.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By A. T. JANSSEN
Clk



68 Charles P. Bobbins vs.

No. 1409 $60.00

Spokane, Washington, June 19, 1935

Received From Sam Mitchell a Check on C/ck

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, in payment of

To apply on stock assessment on 123 shares capital

stock this Bank

—

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By A. T. JANSSEN
Clk

No. 1386 $60.00

Spokane, Washington, May 31, 1935 19

Received From James A. Brown a check on

Washington Trust Co. for Sixty and no/100

Dollars to be applied, when collected, on 100% as-

sessment of Samuel A. Mitchell.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS

No. 1325 $100.00

Spokane, Washington, Apr. 17, 1935 19

Received From Samuel A. Mitchell a Check on

Washington Trust Co. for One Hundred 100
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Dollars to be applied, when collected, on 100% as-

sessment on 123 shares capital stock of The Ex-

change National Bank of Spokane.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS [47]

No. 1297 $100.00

Spokane, Washington, March 21 1935

Received Prom James A. Brown a Check on

Wash. Trust Co. for One hundred and no/100

Dollars to be applied, when collected, on stock as-

sessment on 123 shares capital stock of Samuel A.

Mitchell in the Exchange National Bank of

Spokane.

THOMAS A. E. LALLY,
Receiver

The Exchange National Bank

of Spokane, Washington

By SHANKS

Spokane, Washington, March 2nd, 1935

Received of S. A. Mitchell One Hundred and

no/100 Dollars February, 1935 payment

$100.00

THOMAS A. E. LALLY
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No. 1238 $100.00

Spokane, Washington, January 9, 1935

Received From James A. Brown a Check on

Washington Trust Co. for One hundred and no/100

Dollars to be applied, when collected, on stock

assessment of Samuel A. Mitchell.

THOMAS A. E. LALLY,
Receiver of The Exchange

National Bank of Spokane,

Washington

By SHANKS

(Above receipts, 14 in number, endorsed "De-

fendants Exhibit '1' ") [48]

(Original) REAL ESTATE MORTGAGE NOTE
(Endorsed

"PLAINTIFF'S EXHIBIT 'A' ",

copy of which is set out in full in the Second

Amended Complaint, Page 15 of Transcript, except

that said original Exhibit bears the following en-

dorsement.

"Without Recourse Pay C. P. Robbins, Stock-

holder's Agent.

THOMAS A. E. LALLY.") [49]
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(Original) SHORT FORM REAL ESTATE
MORTGAGE FOR WASHINGTON

(Endorsed

"PLAINTIFF'S EXHIBIT l B'",

copy of which is set out in full in the Second

Amended Complaint, Page 15, Transcript.) [50]

PLAINTIFF'S EXHIBIT C

"E. A. St. John, President

Win. B. Joyce, Chairman

William J. Griffin, General Counsel

Joel Rathbone, Vice Chairman

World's Largest

Surety Company

National Surety Company
Capital $10,000,000.00

New York

Jones & Mitchell

District Agents

(Authority Limited)

217-18 Hutton Building

Spokane, Wash., Aug. 13, 1930

Mr. James A. Drain,

Receiver, Exchange National Bank
Spokane, Wn.

Dear Sir:

Referring to second mortgage made to you on my
property located near Thornton, wish to advise you
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that the terms of this mortgage will be complied

with to the effect that the proceeds from my share

of the sale of the crops will be applied as follows:

first to taxes, second, as to interest, and third, as to

payment on principal.

Yours very truly,

S. A. MITCHELL
SAM:G.F."

(Endorsed "Plaintiff's Exhibit 'C ") [51]

PLAINTIFF'S EXHIBIT D

"ASSESSMENT UPON SHAREHOLDERS
Treasury Department

Office of the Comptroller of the Currency

No. 4044

In the Matter of

THE EXCHANGE NATIONAL BANK OF SPO-
KANE, WASHINGTON.

Spokane, Washington, January 28, 1929

To All Whom It May Concern

:

Whereas, upon a proper accounting by the Re-

ceiver heretofore appointed to collect the assets of

'The Exchange National Bank of Spokane,' Wash-

ington, and upon a valuation of the uncollected as-

sets remaining in his hands, it appears to my satis-

faction that in order to pay the debts of such asso-

ciation it is necessary to enforce the individual

liability of the stockholders therefor to the extent
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hereinafter mentioned, as prescribed by Sections

5151 and 5234 of the Revised Statutes of the United

States, Act of June 30, 1876, and Section 23, Act

approved December 23, 1913, known as Federal Re-

serve Act.

Now, Therefore, by virtue of the authority vested

in me by law, I do hereby make an assessment and

requisition upon the shareholders of the said 'The

Exchange National Bank of Spokane' for One Mil-

lion ($1,000,000.00) Dollars, to be paid by them on

or before the 28th day of January, 1929, and I

hereby make demand upon each and every one of

them for the par value of each and every share of

the capital stock of said association held or owned by

them, respectively, at the time of its failure ; and I

hereby direct W. H. Baldridge, the Receiver here-

tofore appointed, to take all necessary proceedings,

by suit or otherwise, to enforce to that extent the

said individual liability of the said shareholders.

[Seal] J. W. POLE
Comptroller of Currency.

(See Inside) [52]

Office of Receiver

The Exchange National Bank of

Spokane, Washington

Spokane, Washington,

You Will Please Take Notice, That the Comp-
troller of the Currency has levied an assessment
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upon the stockholders of The Exchange National

Bank of Spokane, Washington, of the par value of

each and every share, payable at the office of the

Receiver, on or before January 28, 1929.

You are therefore required to pay the assessment

on the shares of Stock standing in your name

in accordance with the foregoing order and this

notice. Your prompt compliance will be of great

benefit to. creditors of this trust and advance mate-

rially its early liquidation.

Receiver.

To -

(Endorsed "Plaintiff's Exhibit D".) [53]
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CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD

United States of America,

Eastern District of Washington—ss.

I, A. A. LaFramboise, Clerk of the District Court

of the United States for the Eastern District of

Washington, do hereby certify the foregoing type-

written pages numbered from 1 to 56 inclusive, to

be a full, true, correct and complete copy of so much

of the record, papers and all other proceedings in

the above entitled cause, as are necessary to the

hearing of the appeal therein, in the United States

Circuit Court of Appeals, as called for by the appel-

lant in his Designation of Contents of Record on

Appeal, and the Designation of Additional Portions

of the Contents of the Record on Appeal as Re-

quested by Appellee, as the same remain of record

and on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal from the judgment and decree of the District

Court of the United States for the Eastern District

of Washington, to the Circuit Court of Appeals for

the Ninth Judicial Circuit, San Francisco, Cali-

fornia.

I further certify that the cost of preparing and

certifying the foregoing transcript as called for by

Appellant is the sum of $13.15 and that the said

sum has been paid to me by Thomas A. E. Lally,

Attorney for the Appellant, and as called for by

Appellee is the sum of $6.75 and that the said sum
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has been paid to me by Brown & Weller, Attorneys

for the Appellees.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said District Court at Spo-

kane in said District, this 16th day of February,

1939.

[Seal] A. A. LaFRAMBOISE,
Clerk [57]

[Endorsed]: No. 9112. United States Circuit

Court of Appeals for the Ninth Circuit. Charles P.

Robbins, as Shareholders' Agent of The Exchange

National Bank of Spokane, an insolvent national

banking association, Appellant, vs. Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, Appel-

lees. Transcript of Record. Upon Appeal from the

District. Court of the United States for the Eastern

District of Washington, Northern Division.

Filed February 20, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit,

No. 9112

CHARLES P. BOBBINS, as Shareholders' Agent

for the Shareholders of The Exchange National

Bank of Spokane, an insolvent national bank-

ing association,

Appellant,

vs.

SAMUEL A. MITCHELL and Y. LORRAINE
MITCHELL, his wife,

Appellees.

APPELLANT'S STATEMENT OF POINTS TO
BE RELIED UPON AND DESIGNATION
OF RECORD

Appellant, in compliance with Subsection 6* of

Rule 19 of this Court, as revised, now makes the

statement of the points on which he intends to rely

on the appeal and designates the parts of the record

which he thinks necessary for the consideration

thereof, as follows:

I. Appellant's statement of points relied upon in

this appeal is that error was committed by the trial

court in the following particulars:

1. In denying appellant the relief demanded in

his second amended complaint;

2. In signing and entering the findings of fact

and conclusions of law, and the decree signed

and entered therein

;
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3. In refusing to sign and enter the findings

and conclusions proposed by appellant.

II. The parts of the record which appellant

thinks necessary for the consideration of the appeal

are the following:

1. Second amended complaint.

2. Answer to second amended complaint.

3. Reply to answer to second amended com-

plaint.

4. Findings of fact and conclusions of law.

5. Plaintiff's requested findings of fact and

conclusions of law.

6. Judgment and decree.

7. Notice of appeal.

8. Certificate or other evidence of the giving of

the $250.00 cash bond, and

9. Narrative statement of the evidence.

Dated this 25th day of February, 1939.

THOMAS A. E. LALLY and

WILLIAMS & WILLIAMS,
Attorneys for Appellant.

Copy rec'd this 25th day of February, 1939.

GRAVES, KIZER & GRAVES,
Attorneys for Appellees.

[Endorsed]: Filed Feb. 27, 1939. Paul P.

O'Brien, Clerk.
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Charles P. Robbins, as Shareholders' Agent for the

Shareholders of The Exchange National Bank of

Spokane, an insolvent national banking association,

Appellant,
vs.

Samuel A. Mitchell and V. Lorraine Mitchell, his

wife,

Appellees.

Upon Appeal from the District Court of the United

States for the Eastern District of

Washington, Northern Division

BRIEF OF APPELLANT

STATEMENT OF THE PLEADINGS AND FACTS

This action was commenced by the Receiver of the

bank hereinafter named. Paragraph I of the second

amended complaint alleged that The Exchange Nation-

al Bank of Spokane, a national banking association,

was declared insolvent by the Comptroller of the Cur-

rency on January 18, 1929 (Tr. 12-13), which was ad-



mitted in paragraph I of the answer of appellees (Tr.

26). Paragraph II of said complaint alleged the ap-

pointment by the Comptroller of the Currency of Re-

ceiver James A. Drain, who was succeeded by Receiver

Lally, who continued as such until September 16, 1936,

when appellant was elected and qualified as Sharehold-

ers' Agent (Tr. 13), which was admitted in paragraph

II of appellees' answer (Tr. 26).

Paragraphs IV, V, VI, VII, and VIII of said com-

plaint alleged that on July 15, 1930, appellee Samuel

A. Mitchell executed "for a valuable consideration"

a written promissory note, as therein set out, by

which he agreed to pay the first-mentioned Receiver

the sum of $11,280.50 on demand, together with six

per cent interest and a reasonable sum as attorneys'

fees if suit were brought; that said appellee and the

other appellee, his wife, then executed to said Receiver

a written indenture of mortgage on real estate in

Whitman County, Washington, owned by them, secur-

ing the payment of said note; and that fifteen differ-

ent payments were made by the said Samuel A. Mit-

chell at various times from December 7, 1934, to March

13, 1936, on said note (Tr. 14-22) ; all of which allega-

tions were admitted by paragraphs IV, V, VI, VII,

and VIII of appellees' answer (Tr. 27).

The appellees' affirmative defense alleged and appel-

lant admitted: that on January 18, 1929, when said

association was declared insolvent, appellee Samuel A.

Mitchell was the owner of one hundred twenty-three



shares of the capital stock of said association, on

account of which the Comptroller of the Currency

levied an assessment of $12,300 (Tr. 28, 31); that

subsequent to the execution and delivery of the note

and mortgage, all of the circulating notes of said asso-

ciation were retired and all of the creditors thereof

were paid in full, including interest (Tr. 29, 32). The

appellees further alleged that the consideration for

which the note and mortgage were executed had failed,

and this was denied by the appellant (Par. V, Tr.

29; Par. V, Tr. 31). The answer further alleged that

appellant had no right, title, or interest in or to the

note or mortgage (Par. II, Tr. 29; Par. II, Tr. 32),

which was denied by appellant.

Appellant alleged in his reply and offered evidence

in support thereof, as follows : that prior to the deliv-

ery of the note and mortgage a large number of the

shareholders had paid their assessments in full, and

that thereafter, before the election of appellant as

Shareholders' Agent, other shareholders did likewise,

and that such payments were necessary for the Re-

ceiver to pay the creditors and retire the circulating-

notes of the association (Par. I, Tr. 32; St. 15) ; that

the purpose of the note and mortgage was to secure

all phases of the obligation of appellee by reason of

such stock ownership, so that appellee would make his

proper contribution towards discharging the obliga-

tions of the association, and so that other sharehold-

ers, who had paid one hundred per cent or a greater



proportion of the obligations than appellee, would not

have to bear a greater proportion of such obligations

than would be just and ratable (Par. II, Tr. 32-33;

St. 15, 21) ; that by reason of the failure of appellees

to pay the note and mortgage in full, they have not

paid their share and a large number of shareholders

who have paid their one hundred per cent assessment

are entitled to contribution from them, and that the

appellant, as Shareholders' Agent, holds the note and

mortgage for the use and benefit of all persons in in-

terest, including the shareholders entitled to contribu-

tion (Par. Ill, Tr. 33) ; that the retirement of

the association's circulating notes and the payment

of its creditors was made possible only by the full

payment of the assessment by those shareholders who

paid in full; that on the making of such full pay-

ment, the Receiver, and later the appellant, as the

trustee for those shareholders, became subrogated to

the rights in and to the note and mortgage in ques-

tion, and that the appellant holds them impressed

with a trust for the enforcement of such rights by

way of contribution and subrogation (Par. IV, Tr.

33-34) ; and that a further consideration for the

execution and acceptance of the note and mortgage

was indulgence granted by the Receiver in giving

appellees further time in the enforcement thereof and

payment by appellees, and that more than a reason-

able time elapsed in the enforcement thereof (Par. V,

Tr. 34).



The case came on for trial on the 28th day of Feb-

ruary, 1938. Judgment was entered on the 29th day

of December, 1938 (Tr. 46-47) in which the Court de-

creed: that defendants be given judgment of dismissal

of the action ; that the note sued upon be surrendered

to appellee Samuel A. Mitchell; that the real estate

mortgage be canceled, released, and held of no fur-

ther force or effect; and that appellees recover costs

in the sum of $20 against appellant. This appeal is

from that final decree.

JURISDICTION

District Court.

The jurisdiction of the District Court is sustained

by:

Sec. 41 (16), Title 28, U.S.C.A., (Appendix), pro-

viding such suits may be brought by national banking

associations.

Sec. 197, Title 12, U.S.C.A., (Appendix), providing

for the selection and qualification of a shareholders'

agent, and that he shall have the same powers, rights,

and duties as such a receiver.

McConville vs. Gihnour, 36 Fed. 277 (C.C., S.D.

Ohio 1888), holding that Federal Courts have juris-

diction of suits by and against such agents and that it

is proper to substitute the agent as plaintiff in a suit

commenced by the receiver, and also holding that the

receiver and agent are each an agent of the United

States.
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In re Chetwood, 165 U.S. 443, 41 L. Ed. 782, hold-

ing that such a receiver is an agent of the United

States.

The appellant filed the second amended complaint

herein, alleging the necessary jurisdictional facts in

paragraphs I and II thereof (Tr. 12-13), which facts

are admitted in paragraphs I and II of appellees*

answer thereto (Tr. 26).

Circuit Court of Appeals.

The jurisdiction of this Court is believed to be sus-

tained by:

Sec. 225(D) of Title 28, U.S.C.A. (Appendix).

The decree appealed from was entered December 29,

1938 (Tr. 46-47) ; notice of appeal from that decree to

the Circuit Court of Appeals for the Ninth Circuit

was filed January 27, 1939 (Tr. 48) ; appellant's bond

on appeal was filed, together with the notice of ap-

peal, with the Clerk of the District Court on January

27, 1939 (Tr. 48-50) ; and a transcript of the record was

prepared by the Clerk of the Circuit Court of Appeals

and was received by appellant on March 25, 1939.

STATEMENT OF THE CASE

This is an action in equity, commenced by the for-

mer Receiver of The Exchange National Bank of

Spokane, an insolvent national banking association

(Tr. 2), to recover judgment on a promissory note

executed by appellee Samuel A. Mitchell to said Re-



ceiver for the amount of the unpaid principal and in-

terest on the one hundred per cent assessment levied

by the Comptroller of the Currency on all sharehold-

ers of said association (Tr. 3-4), and to foreclose a

real estate mortgage executed by appellees Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, to said

Receiver, securing the payment of said note. The ap-

pellant is the Shareholders' Agent elected pursuant to

Title 12, Section 197, U.S.C.A., (Appendix), and sub-

stituted as plaintiff in the action. (Tr. 7-8).

The Exchange National Bank of Spokane, Wash-

ington, a national banking association, was declared

insolvent by the Comptroller of the Currency on Janu-

ary 18, 1929 (Tr. 12-13), on which date he appointed a

Eeceiver. On January 28, 1929, the Comptroller is-

sued notice and call upon the shareholders, levying an

assessment of one hundred per cent of the par value

of each share, or $100.00 per share. (Ex. "D," Tr.

72-73).

When the bank closed, appellee Samuel A. Mitchell

was the owner of one hundred twenty-three shares of

stock (Tr. 28), and, shortly after the receipt of notice

and call of assessment, he paid to the Receiver the

sum of $2,000 on account. (Tr. 28, 63). Appellee

made no further payments on the call, and on July

15, 1930, he executed to the Receiver the demand

promissory note for $11,280.50 (Ex. "A," Tr. 14), se-

cured by a real estate mortgage (Ex. "B," Tr. 15).

Further promise to pay and comply with these instru-
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ments is shown by a letter signed by appellee (Ex.

"0," Tr. 52).

Receiver Drain testified: that appellee was unable

to pay his assessment, but otherwise was willing to do

so ; that appellee gave the demand note and mortgage,

nothing being said as to when said note would be

called; and that appellee was to pay when he could

and Receiver Drain was to give him all possible time,

so long as he showed good intentions. (Tr. 61). There

was no discussion as to the legal incidents or liabili-

ties, but Drain told appellee Mitchell that he had no

power to extend the time of payment of the debt but

did have discretion to avoid bringing suit so long as

appellee acted in good faith. (Tr. 62).

Said mortgage was given subject to a prior mort-

gage in the sum of $22,500. (Tr. 17).

Receiver Drain was succeeded by Thomas A. E.

Lally as Receiver on July 1, 1934. (Tr. 7-8). Ap-

pellee made fifteen payments upon his note between

December, 1934, and March, 1936, totaling $1,100, re-

ducing the principal to $10,180.50. (Tr. 22). Ap-

pellees' Exhibit 1 consists of fourteen receipts (Tr.

64-70), which are the various receipts signed by the

Receiver for payments made by appellee on said note,

in which receipts it is recited that the payment is to

apply on stock assessment. This notation was ex-

plained by the Receiver as simply a method of book-

keeping to keep the accounts of shareholders separate

from the accounts of other debtors, and any dealings
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with a shareholder were carried under that heading,

so that the particular wording of the receipts is not to

be considered in any way conclusive. (Tr. 58-59; St.

12-13).

Action against appellee Samuel A. Mitchell and his

community to foreclose said real estate mortgage and

collect said note was instituted by Receiver Lally, the

original complaint being filed June 13, 1936. Receiver

Lally wound up the Receivership of The Exchange

National Bank in the Spring or Summer of 1936, (Tr.

53) the currency having been redeemed, the expenses

of the trust having been paid, and all depositors who

had filed claims having been paid in full, including

six per cent interest. There remained, however, credi-

tors who had not filed claims. Those were not paid

and funds had not been accumulated in a sufficient

sum to have paid them. (Tr. 53).

The Comptroller of the Currency, as provided by

Section 197, Title 12, U.S.C.A., (Appendix), called a

meeting of the shareholders, at which appellant was

elected Shareholders' Agent. (Tr. 51). Thereupon,

the Comptroller and Receiver assigned and conveyed

to appellant all assets and other property in their

hands, including said note and mortgage. (Tr. 51).

Thereafter, on November 12, 1936, appellant Rob-

bins was substituted as plaintiff in the action (Tr. 8,

13). The case came on for trial on the 28th day of

February, 1938. J. S. Lee, assistant to the Share-

holders' Agent, testified: that there are one hundred
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sixty-five persons owning stock in The Exchange Na-

tional Bank ; that one hundred thirty-one of these had

paid their assessments in full; that six had obtained

compromises; that twenty-eight others had paid par-

tially or nothing on account thereof (Tr. 63)

;

that $727,998.69 had been paid on account of "share-

holders' superadded liability," of which $603,100.00

was paid by those who paid their assessment in full;

that the maximum estimate of total recoveries pos-

sible through the efforts of the Shareholders' Agent

could not exceed a thirty-three per cent recovery of

the amount of assessments paid in, leaving a minimum
loss to stockholders of their original investment plus

sixty-seven per cent of the superadded liability paid.

(Tr. 60).

SPECIFICATION OF ERRORS

Appellant specifies and relies upon each of the as-

signed errors, to-wit:

1. The Court erred in denying appellant the relief

demanded in his second amended complaint; namely,

a decree for the unpaid balance of the note and order-

ing the mortgage foreclosed.

2. The Court erred in signing and entering the

findings of fact and conclusions of law and the decree,

particularly finding numbered X (Tr. 38) to the

effect that the note and mortgage were not a pledge

for any juurpose and that the consideration for which

they were executed entirely failed when the depositors,

creditors, expenses of receivership, and the redemp-
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tion of circulating notes were paid in full, and in con-

clusions numbered I, II, and III (Tr. 38), holding

respectively that appellant was not entitled to con-

tribution, was not entitled to subrogation, and that

the note and mortgage never became an asset of the

association.

3. The Court erred in refusing to sign and enter

the findings of fact and conclusions of law proposed

by appellant, appearing at pages 39 to 44 of the tran-

script, to the effect: that a large number of share-

holders paid their assessments in full, others not pay-

ing in full, but all paying a larger percentage than

appellee; that the purpose of the note and mortgage

was to secure the payment thereof, so that appellee

would make proper contribution towards discharging

the obligations of the association, and so that other

shareholders would not bear a greater proportion

thereof; that by reason of appellees' failure to pay

the note and mortgage, they have not paid their proper

share, and the other shareholders have become entitled

to contribution from appellees, and that appellant

holds such securities for the benefit of all parties in

interest, including the shareholders entitled to contri-

bution ; that the discharge of the obligations of the as-

sociation was made possible only by the full payment

by other stockholders of their assessment, whereupon

the Receiver, and then the appellant, became subro-

gated to all rights of the association's former creditors

to the note and mortgage which are now held by ap-
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pellant impressed with the trust for the investment

of such rights and remedies by way of contribution

and subrogation; and that one of the considerations

for the execution and acceptance of the note and mort-

gage was indulgence by the payee in granting appel-

lees a reasonable time for making payments thereon.

The proposed conclusions of law, appearing at page

45 of the transcript, hold : that the note and mortgage

are enforceable by appellant; that appellant is en-

titled to enforce subrogation and contribution for the

benefit of the other shareholders who have paid more

than their ratable proportion; that the said note and

mortgage became an asset and were assignable to the

appellant, and that appellant is entitled to judgment

and foreclosure thereof.

ARGUMENT

Appellant has found no decision on facts similar to

those before the Court. In fact, he has found no de-

cision stating whether or not a shareholders' agent

can enforce such a note and mortgage.

Title 12, U.S.C.A., Section 197, (Appendix), pro-

vides for the manner of selecting a shareholders'

agent, and that the Comptroller and Receiver "shall

thereupon transfer and deliver to such Agent all the

undivided or uncollected or other assets of the asso-

ciation * * *"; that thereupon, "such Agent shall

hold, control, and dispose of the assets and property of

such association * * * for the benefit of the share-
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holders of such association * * *"; that the Agent

may sue, "* * * and do all lawful acts and things

necessary to finally settle and distribute the assets

and property * * *"; and that "the proceeds of the

assets or property * * * shall be distributed as fol-

lows: * * * *," among the shareholders. (Italics ours)

It will be conceded that such an Agent exists for

the express purpose of winding up the affairs of the

trust for the benefit of the shareholders. The expres-

sion "assets and property" appearing in the Act, con-

templated at least property which is admittedly an

asset of the association under the word "assets," and

such other items under the word "property," which

might not be properly assets of the association but

which came into the possession and ownership of the

Receiver and were transferred to the Agent, as the

note and mortgage in question.

The Act mandates that the "* * * Agent shall

hold, control, and dispose of the assets and property

* * * for the benefit of the shareholders * * *." His

attempted suit for judgment and foreclosure of the

note and mortgage was for the benefit of the share-

holders.

What the Note and Mortgage Covered

The Receiver represents not only the creditors, but

the shareholders of the association. U. S. v. Weitzel,

246 U. S. 533, 62 L. Ed. 872. Had appellee Mitchell

paid with money his full assessment, he would have
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performed his primary duty to the creditors and also

his duty to the other shareholders. When he gave

the note and mortgage, he attempted to secure the

performance of those two duties, to secure the pay-

ment of that part of his assessment as might be neces-

sary to pay the creditors, the balance to be used in

the performance of his obligation to fellow share-

holders.

The statutory liability for the enforcement of his

assessment, in the absence of the note or mortgage,

was two years, and would have expired on the 28th clay

of January, 1931 (Tr. 56) about six months after the

date of the note and the mortgage. McClaine v. Ran-

kin, 197 U. S. 155, 49 L. Ed. 702.

Had appellee paid nothing on his statutory liability

and never executed the note,, the shareholders who

paid more than their just proportion would have a

right to contribution.

An exception to the general rule is found in the

State of California, where, by reason of its peculiarly

worded statute, contribution may not be had unless

the original liability was either joint, or joint and

several. Weinberg v. Heller (Calif.) 239 Pac. 358.

No evidence appears in the record from which the

intent of appellee can be gathered, excepting the in-

struments themselves. The super-added liability of

appellee became extinct when barred by the statute

of limitations January 28, 1931, but the note and mort-
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gage continued an obligation on which appellee made

payments until March 13, 1936 (Tr. 22). Those pay-

ments subsequent to January 28, 1931, were not made

on the bare statutory liability, but were made on the

obligations evidenced by the note and mortgage.

Contribution

Among a group of debtors equally liable on a com-

mon obligation, those paying in greater proportion

than others have a right to contribution.

6 B. C. L., p. 1036;

14 Corpus Juris, 1135;

Fletcher, Cyc. of Corporations, Vol. 7, p. 7511,

and note 59.

This applies to corj^orate stockholders.

Phillips-Jones Corp. v. Parmley, 302 U. S.

233, 58 S. Ct. 197, 82 L. Ed. 221;

Aspinwall v. Sacchi, 57 N. Y. 331;

Putnam v. Misochi, 189 Mass. 42, 75 N. E.
956;

Callanan v. Windsor, 42 N. W. 652 (Iowa)

;

Hinshaiv v. Austin, 67 Pac. 882 (Kansas)
;

Cooney v. Arlington Hotel Co. (Del.) 101 Atl.

879;

Allen v. Fairbanks, 45 Fed. 445 (C. C. D.
Vermont, 1891)

;

Van Pelt v. Gardner (Neb.) 75 N. W. 874;

Bennison v. McConnell (Neb.) 76 N. W. 412.

Monographic notes

:

4 Ann. Cases 733;

3 A.S.R. 870;

98 A. S. B. 31;

34 L. B. A. 763.
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It also applies to shareholders in national banking

associations.

First Natl. Bank v. First Natl. Bank of Eu-
reka, 14 Fed. (2d) 129 (D. C. D. Kansas
1926).

25 R. C. L., Sec. 58, p. 1375:

"* * * a stockholder, paying his own and an-

other stockholder's share of the debts of the cor-

poration, to protect his interest in the property
of the company, may be subrogated to the rights

and remedies of the creditors so paid, as a means
to enforce contribution from the other stock-

holder."

As stated by Brandeis, J., in U. S. v. Weitzel, supra

:

"The receiver deals with the assets and protects

them for whom it may concern, including the

stockholders."

When the Receiver accepted the note and mortgage,

we may assume that he had not only the creditors but

the shareholders in mind. When a pledge is given,

the presumption arises that it applies to all of the

debtor's liability. Baldwin v. Bradley, 69 111. 32, in

which the Court said:

"In all cases the pledge is understood to be a

security for the whole and every part of the

debtor's engagement, unless it is otherwise stipu-

lated between the parties."

As the Receiver protects both creditors and share-

holders, may we not assume that he took the note and

mortgage as security for all of the obligations?
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The intrinsic evidence found in the note and mort-

gage themselves indicates an intent to extend the

obligation beyond the bare statutory liability and

limitation. The note provides that interest shall be

paid "annually." There would be no interest pay-

ments due thereunder until July, 1931, at which time

the shareholder's statutory liability would already

have been barred. There was nothing in the note to

extend it beyond the limitation period, because the

note was a mere demand note. The interest provision

contemplates the existence of a valid obligation at

least one year after its execution (Tr. 15-21). The

mortgage contains self-liquidating provisions provid-

ing for the operation of the mortgaged land, the an-

nual crop proceeds to be paid in a certain manner,

and some of it to be applied to the retirement of the

note. This is evidence of an intent to keep the note

obligation alive and is not evidence of an intent to keep

the mere statutory shareholder's liability in force.

The Intent of the Parties

Appellee Mitchell made fifteen various payments on

the note from December 7, 1934, to March 13, 1936,

totaling $1,100 (Tr. 10), long after the mere statu-

tory liability was barred.

We might logically assume that he intended the

note and mortgage to be a substitute for the original

statutory liability and for his obligation to the other

shareholders by way of contribution, as it was his

duty to respond to both. Here, we might logically

say that what he did should be interpreted in the light
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of the equitable presumption that "equity imputes

an intent to fulfill an obligation."

The legal effect of these transactions is the same

as though the note and mortgage had been taken in

payment of the statutory liability only, in which event,

of course, they could be enforced by the Receiver.

The fact that two forms of debt existed for a period

of six months until the statute of limitations had

run on the statutory liability does not involve the

situation, as parties may supplement an obligation

by another form of obligation and both remain co-

existent, as, for instance, a real estate contract call-

ing for installment payments represented by promis-

sory notes, or a judgment represented by a note.

Ward v. Goodrich, 82 Pac. 701 (Colo.)

Various forms of obligation, represented by various

written instruments, may exist concurrently without

raising the situation of pledge.

Traill Co. v. Moackrud, 260 N. W. 821
(N. D.)

;

Monograph, L. R. A., 1915-B, 23-32.

Subrogation

If it is contended that the note was to stand in lieu

only of the naked statutory liability, the result would

still be the same, because the note and mortgage would

inure to the benefit of the trust on the equitable prin-

ciple of subrogation. 60 Corpus Juris, 755-757.
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This remedy has been used in favor of one ad-

vancing funds to pay bank creditors, in such a man-

ner as to preserve for his benefit even the naked

shareholder's liability. Love v. Robinson (Miss.) 137

So. 499, 78 A. L. R, 608.

The doctrine of subrogation is more easily applied

when tangible assets have been created by the debtor,

securing the obligation which has been paid for him

by others, and the remedy of subrogation has been

greatly favored by the courts.

Dtmsmuir v. Port Angeles, 30 Wash. 586 ; 71
Pac. 9;

Murray v. O'Brien, 56 Wash. 361; 108 Pac.
840;

Longview School Dist. v. Stubbs, 160 Wash.
465; 295 Pac. 186.

Subrogation, operating as an equitable assignment

of the debt, carries with it all securities in favor of

the subrogees. Payment by them of the original debt

does not discharge the obligation of the debtor who

has been helped by their payment.

Redington v. Comivell, 27 Pac. 40 (Calif.)
;

McArthur v. Martin, 23 Minn. 74, at 78;

Sublett v. McKinney, 19 Tex. 438, at 445.

Recapitulation

If the note and mortgage are to be considered a

pledge, they should be held to cover the contribution

debt also and to have inured to the trust. If they

are considered a substituted obligation, they were
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preserved to the trust, either because they were in-

tended to satisfy both the statutory and the contribu-

tion obligation or because of the subrogation doctrine.

The note and mortgage being either assets or property

of the Receiver and having been assigned to appel-

lant as agent, he had a right to enforce them, as they

became property of the trust either through subroga-

tion or the intent of the parties that the note and

mortgage would care for the statutory liability and

appellee's obligation for contribution.

Appellee's original liability as a shareholder is

purely statutory (Drain v. Stowgh, 41 Fed. (2d) 668),

and he having changed that liability into a note and

mortgage, they can be logically considered assets. The

original obligation was purely statutory; the new

obligation was purely contractual, the note containing

words of negotiability.

In construing Section 197 of Title 12, U. S. 0. A.,

that construction should be adopted which is in har-

mony with the purpose of the whole Act. The pur-

pose thereof is for the Receiver, representing both

creditors and shareholders, to perform his duties for

the benefit of both as expeditiously as possible, and

then to deliver the " assets and property" to the Share-

holders' Agent, and for the latter then to handle

those "assets and property" for the equitable benefit

of all shareholders.

In addition to the foregoing, appellee undoubtedly

executed the note and mortgage in consideration of
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forbearance by the Receiver. Forbearance alone is

sufficient consideration to support a negotiable in-

strument. 3 R. C. L., 940. The Supreme Court of

Washington has adopted this principle, even in cases

where the antecedent debt had ceased to exist, but

where the creditor extended forbearance in the new

obligation.

Galena Natl. Bank v. Ripley, 55 Wash. 615;
104 Pac. 809;

Thomas v. Hillis, 64 Wash. 288, 70 Wash. 53;
116 Pac. 854; 126 Pac. 62.

We may conclude that appellee could not pay the

statutory liability, that the Receiver promised a rea-

sonable forbearance, and that then the note and mort-

gage were executed. This resulted in a new contrac-

tual obligation based on sufficient consideration and

created a new asset.

Unfortunately, we have found no decision, nor was

any presented to the trial court, raising the question

of contribution or pledge or substituted obligation

sought to be enforced by a shareholders' agent in the

form of a note and mortgage.

Decisions Cited

In the argument before the trial court, the follow-

ing cases were cited, which have some applicability,

but in no one of which were the shareholders' agent

and a note and mortgage involved as in the principal

case:

Waldron v. Ailing, 76 N. Y. S. 250 (1902). Action
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by the assignee of the receiver of a national bank to

enforce the liability of defendant's testator as a stock-

holder therein. It is apparent, but not expressly

stated, that the plaintiff was enforcing the bare statu-

tory liability against the shareholder and the case did

not involve a promissory note or any writing. The

lower court dismissed the case on the ground that

such a liability could be enforced only by the receiver

and could not be transferred by him. The appellate

court reversed the lower court, stating:

"By the determination of the Comptroller that

this general liability should be fixed and adjusted
at $61.00 per share, the same became a definite

liquidated claim against the stockholder. Casey
v. Galli, 94 U. S. 673, 677, 21 L. Ed. 168. When
this step had been taken by the Comptroller the

liability of the stockholder assumed the same char-

acteristics as any other claim or chose in action

which the receiver might hold as part of the

assets of the bank. Upon general principles, such

a claim would be assignable unless prohibited in

some way by the statute. It is claimed by the

respondent that such prohibition is to be found
in Section 5234 Rev. St. U. S., which provides,

in connection with other clauses, that the re-

ceiver 'may if necessary to pay the debts of the

association, enforce the individual liability of the

stockholders.' It is argued that this statutory

provision confers a personal trust and duty upon
the receiver which may not be delegated by him.

We think, however, that it would be a somewhat
strained construction to give to the language em-
ployed this significance. The Comptroller fixes

the amount of the individual liability, and makes
it, as above stated, a liquidated claim. There
is no particular personal trust imposed upon the
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receiver in the matter of collecting the liability.

It is made his duty to realize upon it the same
as upon any other asset or claim of the bank
which comes into his possession. One of the ordi-

nary methods by which moneys are realized upon
a claim is by sale and assignment of the latter.

The present case suggests the difficulties which
would attend a decision that a receiver might not
assign such a claim as this. The receiver of this

particular bank is located in Washington. The
defendant is found in this state. It would be so

expensive as probably to render a proceeding
fruitless if the former was compelled to person-
ally come to this state to institute an action, while
upon the other hand it might very well happen
that something could be realized upon the claim
by the sale and transfer thereof. So that we fail

to find in the clauses quoted a prohibition against
the course taken in reference to this claim."

White v. Taylor, 58 S. W. (2d) 210 (Ark. 1933). A
state bank was placed in the hands of the bank com-

missioner for liquidation in November, 1930, and just

prior thereto considerable of its assets had been sold

and the proceeds placed in the inventory of assets of

the bank. After the bank commissioner had liquidated

for some time, the bank was reorganized, and all of

the assets of the old bank assigned to the new organ-

ization by a written contract, by which the new or-

ganization acquired all of the assets, including the

assessments already levied against the stockholders.

The contract was approved by some of the old stock-

holders, but not by the appellant shareholder, who,

when sued on his assessment, pleaded that when the

assets were transferred the power of the bank com-
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missioner ceased and that the law did not authorize

such transfer of the stock liability, and also insisted

that the stock liability was not an asset of the old

bank and could not be assigned. The Supreme Court

stated

:

"It is next insisted that the stockholder's liabil-

ity was not an asset and could not be assigned in

the disposition of the assets for organization of

the new bank. It was said in Collman v. State,

161 Ark. 351, 256 S. W. 357, that: 'This stock-

holders' liability is not an asset available in the

usual and ordinary course of business.' See also

7 C. J. 507. Under our statute providing for

liquidation of insolvent banks by the bank com-
missioner, he is authorized to maintain all neces-

sary suits, make collections, conserve the assets

and business, and on the order of the Chancery
Court, may sell or compound all bad or doubtful

debts, and to enforce if necessary, in the state or

elsewhere, the liability of the failed bank's stock-

holders. We see no reason why the bank com-
missioner after the assessment of the stockholders'

liability had been made could not transfer and
assign the claims therefor the same as he could

any of the other assets of the bank in final settle-

ment of its affairs, and certainly the purchaser

of such assets of the bank, including the stock-

holders' assessments already made, would have
the right to use the name of the bank commis-
sioner in enforcing the liability, if necessarv.

Waldron v. Ailing, 76 N. Y. S. 250."

American National Bank v. Commercial National

Bank, 254 Fed. 249 (C. C. A. 5th). Two national banks

made a contract by which one agreed to be the liquidat-

ing agent of the other. The contract provided that

neither it nor the resolution of the stockholders of



25

the liquidated bank "shall relieve the shareholders

of the Commercial National Bank from their legal

liability as shareholders to respond in the event it

may be necessary to have recourse upon such share-

holders' liability for any deficit which may remain

after exhausting the other assets of said association

in the payment of its liabilities." The liquidating

bank did not realize enough from the assets, and it

was held that it could sue the shareholders of the

other bank on their statutory liability.

The above case was affirmed in Hightainer v. Amer-

ican National Bank, 263 U. S. 351, 68 L. Ed. 334. In

the appeal to the United States Supreme Court, the

shareholders contended that the suit of the liquidat-

ing bank was to recover by reason of the contract be-

tween the two banks and, therefore, was not within

the Federal statute which expressly provides the obli-

gations for which a shareholder shall be liable.

Treadwell v. Fagan, 68 Fed. (2d) 550 (C. C. A. 5th).

A state bank about to fail made an agreement with a

national bank, by which it transferred all its assets,

and the national bank assumed and agreed to pay

all of the obligations of the state bank excepting the

shareholders' liability, and it was agreed that if the

assets were not enough to pay the obligations within

five years, the shareholders of the state bank would

be liable for the balance to the extent of their stock

assessment liability. Two years after the contract, a

receiver was appointed for the national bank, who
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sued the shareholders of the state bank. The action

was dismissed, not because the right of action was not

assignable, and not because the plaintiff could not sue

on the original liability, which did not originally run

to him, but was dismissed because the liquidating

bank had not paid the obligations as it had agreed to,

so that inferentially we may conclude that the Court

would have held that the assessment liability is assign-

able and that suit may be maintained on the bare

choses of action by the assignee.

Church v. Ayer, 80 Fed. 543 (D. C, D. Conn., 1897),

holds that a shareholders' agent cannot enforce the

bare statutory liability. This case does not involve a

note or mortgage and is distinguishable from the prin-

cipal case.

For the convenience of the Court, we add:

Title 12, U. S. C. A., Sec. 63 (Appendix), provides

that shareholders shall be held "individually respon-

sible for all contracts, debts, and engagements of such

association, to the extent of the amount of their stock

therein at the par value thereof, in addition to the

amount invested in such shares; * * *."

Title 12, U. S. C. A., Sec. 192 (Act June 3, 1864,

c. 106, Sec. 50; 13 Stat. L., 114, Acts May 15, 1916,

and August 23, 1935) (Appendix), provides that when

the Comptroller appoints a receiver, "such receiver,

under the direction of the Comptroller, shall take pos-

session of the books, records, and assets of every de-
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scription of such association, collect all debts, dues,

and claims belonging to it, and, upon the order of a

court of record of competent jurisdiction, may sell

or compound all bad or doubtful debts, and, on a like

order, may sell all the real and personal property of

such association, on such terms as the court shall

direct ; and may, if necessary to pay the debts of such

association, enforce the individual liability of the

stockholders."

Title 12, U. S. C. A., Sec. 191 (Act of June 30, 1876,

c. 156, Sec. 1; 19 Stat. L., 63) (Appendix), provides

that whenever any national banking association shall

be dissolved as prescribed in Section 5239 of the Ee-

vised Statutes the Comptroller may "appoint a re-

ceiver who shall proceed to close up such association

and enforce the personal liability of the shareholders,

as provided in Section 5234 * * *."

It is to be noted that the above Section 191 was

enacted subsequent to Section 192, and that Section

191 specifically mandates the receiver to enforce the

statutory liability, while the old Section 192 makes

it optional if it is necessary to pay the debts of the

association.

Since the trial of this case, the case of Reconstruc-

tion Finance Corporation v. John A. McCormick, et al.,

17 Fed. Suppl. 263, has been affirmed under date of

February 20, 1939, before the United States Circuit

Court of Appeals for the Seventh Circuit. At the

time of printing this brief, the decision of the appel-
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late court is not reported, but it undoubtedly will be

prior to the argument of this case. In affirming that

the Reconstruction Finance Corporation had a right

to enforce by direct suit the stockholders' liability

to recover on a loan made by it to a state bank, the

Court refers to the Act of Congress (Sec. 605, Title

15, U. S. C. A., 1938 Supp.) authorizing the Recon-

struction Finance Corporation to make loans to any

bank, " including loans secured by the assets of any

bank * * * that is closed or in the process of liquida-

tion * * *," and refers to the statutory stockholders'

liability for assessment as "assets which constitute

the security * * *" of such a loan evidenced only by

the note of the bank.

CONCLUSION

Appellant submits that under Section 191 above, it

was the absolute duty of the Receiver to enforce the

statutory liability of appellee ; that he did so when he

accepted the note and mortgage in question; that the

note and mortgage secured not only the bare statutory

liability of assessment, but secured appellee's obliga-

tion to the other shareholders who had paid all or a

larger part of their assessment; and that the bare

statutory assessment liability became extinguished and

there were substituted therefor the note and mort-

gage, which should be considered as part of the

"assets and property" of the Receiver transferable to

appellant as Shareholders' Agent, and enforceable by

him.
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We respectfully submit that the judgment of the

trial court should be reversed and decree entered in

favor of appellant for the unpaid balance of the note

and foreclosure of the mortgage.

Respectfully submitted,

Thomas A. E. Lally,

John J. Lally,

Paulsen Building,

Spokane, Washington,

Solicitors for Appellant.
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APPENDIX

Sec. 63, Title 12, U.S.C.A.

"Sec. 63. Individual liability of shareholders.

"The shareholders of every national banking asso-

ciation shall be held individually responsible for all

contracts, debts, and engagements of such association,

to the extent of the amount of their stock therein, at

the par value thereof, in addition, to the amount invested

in such shares ; except that shareholders of any banking

association existing on June 22, 1874, under State laws,

having not less than $5,000,000 of capital actually paid

in, and a surplus of 20 per centum on hand, both to be

determined by the Comptroller of the Currency, shall

be liable only to the amount invested in their shares;

and such surplus of 20 ];>er centum shall be kept un-

diminished, and be in addition- to the surplus provided

for in this chapter; and if at any time there is a

deficiency in such surplus of 20 per centum, such asso-

ciation shall not pay any dividends to its shareholders

until the deficiency is made good; and in case of such

deficiency, the Comptroller of the Currency may com-

pel the association to close its business and wind up

its affairs under the provisions of this chapter relat-

ing to dissolution and receivership. (R. S. Sec. 5151;

Dec. 23, 1913, c. 6, Sec. 23, 38 Stat. 273.)"

Sec. 191, Title 12, U.S.C.A.

"Sec. 191. General grounds for appointment of

receiver.
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"Whenever any national banking association shall

be dissolved, and its rights, privileges, and franchises

declared forfeited, as prescribed in section 93, or

whenever any creditor of any national banking asso-

ciation shall have obtained a judgment against it in

any court of record, and made application, accom-

panied by a certificate from the clerk of the court

stating that such judgment has been rendered and has

remained unpaid for the space of thirty days, or

whenever the comptroller shall become satisfied of

the insolvency of a national banking association, he

may, after due examination of its affairs, in either

case, appoint a receiver who shall proceed to close up

such association, and enforce the personal liability of

the shareholders, as provided in section 192. (June

30, 1876, c. 156, Sec. 1, 19 Stat. 63.)"

Sec. 192, Title 12, U.S.C.A.

"Sec. 192. Default in payment of circulating notes.

"On becoming satisfied, as specified in sections 131

and 132 of this title, that any association has refused

to pay its circulating notes as therein mentioned, and

is in default, the Comptroller of the Currency may
forthwith appoint a receiver, and require of him such

bond and security as he deems proper. Such receiver,

under the direction of the comptroller, shall take pos-

session of the books, records, and assets of every de-

scription of such association, collect all debts, dues,

and claims belonging to it, and, upon the order of a
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court of record of competent jurisdiction, may sell or

compound all bad or doubtful debts, and, on a like

order, may sell all the real and personal property of

such association, on such terms as the court shall

direct ; and may, if necessary to pay the debts of such

association, enforce the individual liability of the

stockholders. Such receiver shall pay over all money

so made to the Treasurer of the United States, sub-

ject to the order of the comptroller, and also make

report to the comptroller of all his acts and proceed-

ings.

"Provided, That the comptroller may, if he deems

proper, deposit any of the money so made in any reg-

ular Government depositary, or in any State or na-

tional bank either of the city or town in which the

insolvent bank was located, or of a city or town as

adjacent thereto as practicable; if such deposit is

made he shall require the depositary to deposit United

States bonds or other satisfactory securities with the

Treasurer of the United States for the safe-keeping

and prompt payment of the money so deposited: Pro-

vided, That no security in the form of deposit of

United States bonds, or otherwise, shall be required in

the case of such parts of the deposits as are insured

under section 264 of this title. Such depositary shall

pay upon such money interest at such rate as the

comptroller may prescribe, not less, however, than 2

per centum per annum upon the average monthly

amount of such deposits. (R. S. Sec. 5234; May 15,
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1916, c. 121, 39 Stat. 121; Aug. 23, 1935, c. 614, Sec. 339,

49 Stat. 721.)"

Sec. 197, Title 12, U.S.C.A.

"Sec. 197. Shareholders' meeting; continuance of

receivership; appointment of agent; winding up

business; distribution of assets.

"Whenever any association shall have been or shall

be placed in the hands of a receiver, as provided in

section 192 and other sections of this Code, and when,

as provided in section 194 thereof, the Comptroller of

the Currency shall have paid to each and every credi-

tor of such association, not including shareholders who

are creditors of such association, whose claim or claims

as such creditor shall have been proved or allowed

as therein prescribed, the full amount of such claims,

and all expenses of the receivership and the redemp-

tion of the circulating notes of such association shall

have been provided for by depositing lawful money

of the United States with the Treasurer of the United

States, the Comptroller of the Currency shall call a

meeting of the shareholders of such association by

giving notice thereof for thirty days in a newspaper

published in the town, city, or county where the busi-

ness of such association was carried on, or if no news-

paper is there published, in the newspaper published

nearest thereto. At such meeting the shareholders shall

determine whether the receiver shall be continued and

shall wind up the affairs of such association, or whether

an agent shall be elected for that purpose, and in so



V.

determining the said shareholders shall vote by bal-

lot, in person or by proxy, each share of stock en-

titling the holder to one vote, and the majority of

the stock in value and number of shares shall be

necessary to determine whether the said receiver shall

be continued, or whether an agent shall be elected.

In case such majority shall determine that the said

receiver shall be continued, the said receiver shall

thereupon proceed with the execution of his trust, and

shall sell, dispose of, or otherwise collect the assets

of the said association, and shall possess all the pow-

ers and authority, and be subject to all the duties and

liabilities originally conferred or imposed upon him

by his appointment as such receiver, so far as the

same remain applicable. In case the said meeting

shall, by the vote of a majority of the stock in value

and number of shares, determine that an agent shall

be elected, the said meeting shall thereupon proceed

to elect an agent, voting by ballot, in person or by

proxy, each share of stock entitling the holder to one

vote, and the person who shall receive votes repre-

senting at least a majority of stock in value and num-

ber shall be declared the agent for the purposes here-

inafter provided; and whenever any of the share-

holders of the association shall, after the election of

such agent, have executed and filed a bond to the

satisfaction of the Comptroller of the Currency, con-

ditioned for the payment and discharge in full of

each and every claim that may thereafter be proved

and allowed by and before a competent court, and for
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the faithful performance of all and singular the duties

of such trust, the comptroller and the receiver shall

thereupon transfer and deliver to such agent all the

undivided or uncollected or other assets of such asso-

ciation then remaining in the hands or subject to the

order and control of said comptroller and said re-

ceiver, or either of them; and for this purpose said

comptroller and said receiver are hereby severally

empowered and directed to execute any deed, assign-

ment, transfer, or other instrument in writing that

may be necessary and proper; and upon the execu-

tion and delivery of such instrument to the said agent

the said comptroller and the said receiver shall by

virtue of this chapter be discharged from any and

all liabilities to such association and to each and all

the creditors and shareholders thereof. Upon receiv-

ing such deed, assignment, transfer, or other instru-

ment the person elected such agent shall hold, control,

and dispose of the assets and property of such asso-

ciation which he may receive under the terms hereof

for the benefit of the shareholders of such association,

and he may in his own name, or in the name of such

association, sue and be sued and do all other lawful

acts and things necessary to finally settle and dis-

tribute the assets and property in his hands, and may
sell, compromise, or compound the debts due to such

association, with the consent and approval of the dis-

trict court of the United States for the district where

the business of such association was carried on, and

shall at the conclusion of his trust render to such



VII.

district court a full account of all his proceedings,

receipts, and expenditures as such agent, which court

shall, upon due notice, settle and adjust such accounts

and discharge said agent and the sureties upon said

bond.

"And in case any such agent so elected shall refuse

to serve, or die, resign, or be removed, any share-

holder may call a meeting of the shareholders of such

association in the town, city, or village where the

business of the said association was carried on, by

giving notice thereof for thirty days in a newspaper

published in said town, city, or village, or if no news-

paper is there published, in the newspaper published

nearest thereto, at which meeting the shareholders

shall elect an agent voting by ballot, in person or by

proxy, each share of stock entitling the holder to one

vote, and when such agent shall have received votes

representing at least a majority of the stock in value

and number of shares, and shall have executed a bond

to the shareholders conditioned for the faithful per-

formance of his duties, in the penalty fixed by the

shareholders at said meeting, with two sureties, to b(

approved by a judge of a court of record, and file said

bond in the office of the clerk of a court of record

in the county where the business of said asso-

ciation was carried on, he shall have all the rights,

powers, and duties of the agent first elected as herein-

before provided. At any meeting held as hereinbefore

provided administrators or executors of deceased
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shareholders may act and sign as the decedent might

have done if living, and guardians of minors and

trustees of other persons may so act and sign for

their ward or wards or cestui que trust. The proceeds

of the assets or property of any such association which

may be undistributed at the time of such meeting or

may be subsequently received shall be distributed as

follows

:

"First. To pay the expenses of the execution of

the trust to the date of such payment.

"Second. To repay any amount or amounts which

have been paid in by any shareholder or shareholders

of such association upon and by reason of any and

all assessments made upon the stock of such associa-

tion by the order of the Comptroller of the Currency

in accordance with the provisions of the statutes of

the United States; and

"Third. The balance ratably among such stockhold-

ers, in proportion to the number of shares held and

owned by each. Such distribution shall be made from

time to time as the proceeds shall be received and as

shall be deemed advisable by the said comptroller or

said agent. (June 30, 1876, c. 156, Sec. 3, 19 Stat. 63;

Aug. 3, 1892, c. 360, 27 Stat. 345; Mar. 2, 1897, c. 354,

29 Stat. 600; Mar. 3, 1911, c. 231, Sec. 291, 36 Stat.

1167.)"



IX.

Sec. 605, Title 15, U.S.C.A.

(1938 Cumulative Annual)

"Sec. 605. Loans and advances by corporations;

allocation; security ; form; limitation on amount;

period of loan; fees and commissions.

"To aid in financing agriculture, commerce, and

industry, including facilitating the exportation of

agricultural and other products, the Corporation is

authorized and empowered to make loans, upon such

terms and conditions not inconsistent with this chap-

ter as it may determine, to any bank, savings bank,

trust company, building and loan association, insur-

ance company, mortgage-loan company, credit union,

Federal land bank, joint-stock land bank, Federal in-

termediate credit bank, agricultural credit corpora-

tion, livestock credit corporation, organized under the

laws of any State or of the United States, including

loans secured by the assets of any bank, savings bank,

or building and loan association that is closed, or in

process of liquidation to aid in the reorganization or

liquidation of such banks or building and loan asso-

ciations, upon application of the receiver or liquidat-

ing agent of such bank or building and loan associa-

tion, and any receiver of any national bank is hereby

authorized to contract for such loans and to pledge

any assets of the bank for securing the same. * * #>>
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Sec. 41 (16), Title 28, U.S.C.A.

" Sec. 41, subd. (16). Suits against national-banking

associations. Sixteenth. Of all cases commenced by the

United States, or by direction of any officer thereof,

against any national banking association, and cases

for winding up the affairs of any such bank ; and of all

suits brought by any banking association established

in the district for which the court is held, under the

provisions of chapter 2 of Title 12, to enjoin the Comp-

troller of the Currency, or any receiver acting under

his direction, as provided by said chapter. And all

national banking associations established under the

laws of the United States shall, for the purposes of

all other actions by or against them, real, personal,

or mixed, and all suits in equity, be deemed citizens

of the States in which they are respectively located.

(R. S. Sec. 563, par. 15, Sec. 629, pars. 10, 11*; Mar. 3,

1911, c. 231, Sec. 24, par. 16, 36 Stat. 1092.)"

* July 12, 1882, c. 290, Sec. 4, 22 Stat. 163; Aug. 13,

1888, c. 866, Sec. 4, 25 Stat. 436 ; should be added to

the citation.

Sec. 225 (d), Title 28, U.S.C.A.

"Sec. 225. {Judicial Code, section 128, amended.)

Appellate jurisdiction—

"(d) Circuits in which revieivs shall be had. The

review under this section shall be in the following cir-

cuit courts of appeals : The decisions of a district court
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of the United States within a State in the circuit court

of appeals for the circuit embracing such State ; those

of the District Court of Alaska or any division thereof,

the United States district court, and the Supreme

Court of Hawaii, and the United States Court for

China, in the Circuit Court of Appeals for the Ninth

Circuit ; those of the United States district court and

the Supreme Court of Porto Rico in the Circuit Court

of Appeals for the First Circuit; those of the Dis-

trict Court of the Virgin Islands in the Circuit Court

of Appeals for the Third Circuit; and those of the

District Court of the Canal Zone in the Circuit Court

of Appeals for the Fifth Circuit."
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STATEMENT OF THE CASE

For many years prior to July 18, 1930, the Ex-

change National Bank of Spokane, Washington, was

a national banking association, organized and exist-

ing nnder the national banking laws of the United

States of America with its place of business at Spo-

kane, Washington. That on or about the 18th day of



January, 1929, said banking association was declared

insolvent by the United States Comptroller of the

Currency. That at said time, appellee, Samuel A.

Mitchell, was the record owner of 123 shares of the

capital stock of said banking association. That by

reason thereof, and pursuant to an order by the

Comptroller of the Currency, appellee, Samuel A.

Mitchell, became liable under the existing law, in the

sum of $12,300.00, super-added liability on account of

the ownership of said stock.

That shortly thereafter appellee, Samuel A. Mit-

chell, paid to the then receiver of said banking asso-

ciation the sum of $2,000.00 in cash on account of said

liability. That thereafter and on or about the 15th

day of July, 1930, appellee, Samuel A. Mitchell, for

the purpose of securing the payment of the remainder

of said super-added liability, made and delivered to

James A. Drain, the then receiver and liquidator of

said bank, his note and mortgage in the sum of

$11,280.50. (Tr. 14-15).

That subsequently and on or about July 1, 1934, the

said James A. Drain was succeeded by Thomas A. E.

Lally, as receiver and liquidator of said bank, who

continued to act as said receiver and liquidator until

the summer of 1936 when he as said receiver wound up

the receivership of said bank, paid all depositors and

creditors of said banking association, both principal

and interest in full, paid all expenses of said receiver-

ship in full, redeemed and paid all circulating notes



and currency in full, and on or about September 16,

1936, said receiver was discharged in a manner pro-

vided by law and appellant, Charles P. Bobbins was

elected as the statutory shareholders' agent for the

shareholders of such insolvent banking association.

That upon the election and qualification of said share-

holders' agent, the said receiver turned over to said

shareholders' agent all of the property and assets of

said insolvent banking association, and included there-

in was the said note and mortgage of appellee, the

said receiver endeavoring to transfer the same to said

shareholders' agent, claiming them to be an asset of

said insolvent banking association.

That subsequently to July 15, 1930, and prior to

the discharge of said receiver, appellee, Samuel A.

Mitchell, paid to said receiver on and between the

dates of December 7, 1934, and March 13, 1936, the sum

of $1100.00 on account of said super-added liability.

That no sum has been paid by appellee subsequently

to March 13, 1936.

That on the 6th day of June, 1936, Thomas A. E.

Lally, then receiver of said insolvent banking asso-

ciation, commenced this action, alleging in paragraph

III of said complaint (Tr. 3)

:

"That thereafter on or about July 13, 1930, in

Spokane, Washington, the said defendant, Sam-
uel A. Mitchell, on behalf of himself and the com-
munity composed of him and his said wife, and as
security for the unpaid balance of said stock as-

sessment and said interest thereon on said shares



of stock (Italics ours) executed, and delivered to
James A. Drain, who was then receiver of said
association * * *."

That subsequently and on November 12, 1936, the

said appellant filed his amended complaint in said

action. Paragraph III of said amended complaint

alleging as follows (Tr. 8) :

"That on or about July 15, 1930, in Spokane,
Washing-ton, the said defendant, Samuel A. Mit-
chell, on behalf of the community composed of
him and his said wife in settlement and payment
of an indebtedness which he then owed to the said
James A. Drain, receiver, executed and delivered
to the receiver his certain promissory note * * V
(Italics ours)

That on April 9, 1937, appellant filed in said action,

his second amended complaint, alleging in paragraph

II thereof (Tr. 13)

:

"Among the assets set over and delivered to

the plaintiff as remaining assets of the insolvent

banking association were the note and mortgage
hereinafter set forth * * *." (Italics ours)

That appellee answered said second amended com-

plaint, alleging that:

"That subsequently to the execution and deliv-

ery of said note and mortgage, the liquidator of

said banking association paid all depositors and
all creditors of said banking association, both
principal and interest, in full, paid all of the ex-

penses of the receivership in full, redeemed and
paid all circulating notes and currency in full;

that this said receiver has been discharged; that

said bank is no longer insolvent; that by reason



thereof the consideration for which said note and
mortgage was given has failed in its entirety."

(Tr. 29)

and further alleged by way of second defense:

"That by reason thereof, this plaintiff has no
right, title or interest in and to the note and mort-
gage mentioned in his complaint, either by as-

signment or at all." (Tr. 29)

That in each of the receipts given appellee by

Thomas A. E. Lally, the receiver, going to make up

the $1100.00 paid to him by appellee, with one excep-

tion, recites:

"To apply on stock assessment on 123 shares."
(Tr. 64-70)

The District Court found as a matter of law that

:

1. Plaintiff as such is not entitled to contribution.

2. That plaintiff as such is not entitled to subro-

gation.

3. That the liability of the said Mitchell and the

note and mortgage given to secure it never became an

asset of said banking association that could be as-

signed, and entered judgment dismissing the action

and cancelling and discharging the said note and

mortgage.

ARGUMENT

In this brief, appellees will endeavor to follow the

outline of appellant as set forth in his brief.

Appellant opens his argument (Appellant's Brief,

p. 12) with the statement:
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"Appellant has found no decision on facts simi-

lar to this before the court. In fact, he has found
no decision stating whether or not a shareholders'
agent can enforce such a note and mortgage."

Apparently, appellant is here using the text of his

trial brief without pausing to bring it to date, for

while the remark may then have been correct it has

since ceased to be so. In

Lolly v. Anderson, 78 Pac. (2), 603, (decided by
the Supreme Court of Washington on April 27,

1938)

the facts were identical with the case at bar. There,

as here, appellant was plaintiff and appellant. In

both cases, litigation was initiated by Mr. Lally, as

receiver. While both cases were pending, Mr. Lally

was discharged as receiver and became shareholders'

agent. In both cases, Mr. Lally sought to recover for

an assessment levied on a stockholder in this same

Exchange Bank. In both cases the receiver had pre-

viously taken a note for the amount of the assessment,

and in both cases, suit was brought upon that note.

The only distinction is that in the case at bar, a mort-

gage was given to secure the note. But this is almost

exactly paralleled by the fact that the Anderson note

had been reduced to judgment, while the receivership

of the Exchange assets was still in effect, and this

judgment thereby secured the same lien upon real

estate standing in the name of Anderson that did the

mortgage upon property of the appellee in this case.

There, as here, it was argued that the note and the



judgment in some manner enlarged the rights of the

stockholders' a^ent to collect.i tv

In denying this contention and in reaching the con-

clusion that appellant could not recover the Supreme

Court of Washington pointed out:

"This liability of the stockholders of national
banks to an assessment, in the case of corporate
insolvency, is a liability created by the statute for
the sole benefit of the creditors. (Citing cases)
* * * The statutory super-added liability is a
collateral or a secondary obligation in the nature
of security for the benefit of creditors. Such a
liability is not an asset of the corporation, and
the receiver, as such, has no interest in it. All
money collected by the receiver from a stockholder
by virtue of his double liability is received and
held by him as a trustee for the creditors and the
individual stockholder from whom it was collected.
* * * It thus follows that, if the liability of An-
derson as a stockholder was not an asset in the
hands of the receiver, as we have seen, it would
seem to necessarily follow that the giving of the
note and obtaining of the judgment did not change
the basic character of the obligation. If this be
true, as we believe it to be, then the appellant's
'theory of substituted obligation' arising out of
the giving of the note is not material."

True, appellant in this case makes a slightly differ-

ent contention. Instead of calling the note a "substi-

tuted obligation" he here seeks to have it regarded as

an enlarged obligation. Thus, on page 16 of his brief,

he says:

"When the receiver accepted the note and mort-
gage, we may assume that he had not only the
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creditors but the shareholders in mind. When a
pledge is given, the presumption arises that it ap-
plies to all of the debtor's liability. Baldwin v.

Bradley, 69 111. 32. * * * As the receiver pro-
tects both creditors and shareholders may we not
assume that he took the note and mortgage as
security for all of the obligations?"

It is mere playing with words to seek to get away

from the doctrine of substituted obligation thus effect-

ively negatived by the Supreme Court of Washington

into terms of an extended obligation. Nor is there any

room for application of the doctrine of Baldwin v.

Bradley; for, as the Supreme Court of Washington

pointed out, and as is sustained by the cases which it

cites, there was no other liability of the debtor in this

case than that "created by statute for the sole benefit

of the creditors." Therefore, the only liability created

by the statute was the liability of each stockholder to

pay his statutory liability, so long and only so long

as there were creditors' claims unpaid. Appellant is

merely traveling in a circle in assuming that there

was some other liability and then basing upon that a

presumption that the parties intended to go beyond

the obligation created by statute by the making of a

note and mortgage. Furthermore, both the original

presumption and the presumption which counsel seeks

to build upon it are effectively denied by his own

original complaint (Tr. 3), where in commencing his

suit he pleaded that the note and mortgage were given

to secure the statutory obligation and not in lieu of

it, nor in extension of it.



WE SHALL NEXT BRIEFLY DISCUSS THE
CASES RELIED UPON BY APPELLANT COM-
MENCING AT PAGE 15 OF APPELLANT'S
BRIEF

:

Phillips-Jones Corporation v. Parmley,

302 U. S. 233

58 S. Ct. 197

82 L. Ed. 221.

This case very forcefully sets forth the rule on which

contribution is based:

"The right of the stockholder transferee to con-
tribution arises under the general law and does
not differ from that of any other person who has
paid more than his fair share of a common burden.
The right to sue for contribution does not depend
upon a prior determination that the defendants
are liable. Whether they are liable is a matter
to be decided in a suit. To recover, a plaintiff

must prove both, that there tvas a common burden
of debt and that he has, as between himself and
the defendants, paid more than his fair share of
the common obligations."

Aspimvall v. SaccM, 57 N. Y. 331:

This case has to do with a joint and several liability

under a statute, and was directed to a common burden.

Putnam v. Misochi, 75 N. E. 956 (Mass.) :

This case has to do with unpaid stock subscriptions,

which the Court held to be assets of the corporation.

The same thing applies to:

Callahan v. Windsor, 42 N. W. 652 (Iowa)
;

Henshatv v. Austin, 61 Pac. 882 (Kan.)

is based on a Kansas statute, as follows

:
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"If any stockholder pays more than his due
proportion of any debt of the corporation, he may
compel contribution from the other stockholders
by action."

This has nothing to do with added liability.

Cooney v. Arlington Hotel Co., 101 Atl. 879:

This case has to do with the collection of an unpaid

stock subscription which, of course, has nothing to do

with the case at bar.

The same thing pertains to

Allen v. Fairbanks, 45 Fed. 445, and

Van Pelt v. Gardner, 75 N. W. 874.

Bennison v. McConnell, 76 N. W. 412 (Neb.)

has to do with a common liability arising after liqui-

dating dividends had been prematurely made.

Likewise, the monographic notes cited by appellant

at page 15, have to do with contractual or common

liabilities, and not such as arise by statute.

In fact, appellant has only cited a few of the numer-

ous cases supporting the application of the doctrine

of contribution to the joint and several obligations

of shareholders in a commercial corporation to the

unpaid balance of their subscriptions to the capital

stock of commercial corporations.

Ignoring the patent distinction between the broad

contractual nature of such an obligation and the

wholly different statutory super-added liability of
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holders of shares in national banks, several only and

not joint and several, established by law, solely for

the benefit of the creditors of the bank and existing

so long as creditors remain unpaid. Appellant vainly

seeks to extend the application of the doctrine of con-

tribution to the case at bar. The industry of appel-

lant's counsel has produced only one citation to sup-

port this contention

First National Bank, v. Eureka National
Bank, 14 Fed. (2) 129, (Appellant's Brief
16).

Unfortunately, for appellant, this one citation is not

in point. The syllabus does contain an inference that

the Court indulged in the dictum that contribution

might be enforced in such a case, but careful reading

of the Eureka National Bank case shows plainly that

in referring to contribution, the Court was only stating

a part of the contention of counsel, and in no wise

expressing its own view. All that the case holds is

the familiar doctrine that in a suit to enforce super-

added liability, it is not necessary to proceed against

all of the bank's stockholders.

Likewise, the cases cited by appellant under the

headings of Subrogation and Recapitulation can af-

ford appellant no relief. The cases cited in support

of the subrogation theory are undoubtedly good law,

but all are based upon the premise that the payor was

paying either to protect his own property, or for his

own benefit in connection with property in which he

was interested.
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The decisions cited by appellant in his brief, pages

22-25, inclusive, have to do with the liquidation of in-

solvent banks and not with banks whose debts have

all been paid and receiver discharged.

Is Appellee's Liability an Asset of the Bank?

"The rule seems well settled that the super-
added statutory liability of the shareholder in a
national banking association is not an asset of

the bank that can be sold after debts are paid,

but is for the sole benefit of the Creditors."

Lolly v. Anderson, 78 Pac. (2) 603, 194 Wash.
536.

"The double liability of a shareholder of the
national bank under Section 9689, for the pay-
ment of its debt, is entirely statutory. It attaches,

exists and is enforceable and dischargeable at the

times, in the manner and for the purpose speci-

fied in the Act of Congress. It attaches and exists

for the purpose of creating a fund for the exclu-

sive purpose of paying the creditors of the bank
equably and ratably."

Page v. Jones, 7 Fed. (2nd) 541-544.

"The double liability created by that section

(Appendix I) is, strictly speaking, no more
the asset of the corporation than the double liabil-

ity created by the District of Columbia Statute
with relation to Trust Companies. In either case

it is an asset of the creditors and not of the cor-

poration.

"This language was intended and has been held
in at least one hundred cases to provide a definite

and uniform plan for the collection of the assets
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of an insolvent bank and of the double stock-

holders' liability and for distribution of the whole
fund among creditors, and while it may be safely

said that the national bank act confers on the re-

ceiver or the comptroller, or both, no greater pow-
ers than the bank itself had before insolvency,

as to its assets it has never been questioned, and,
of course, cannot be questioned; that the above
quoted provision authorizing the comptroller to

enforce stockholders' liability vests that power ex-

clusively in that official and makes this liability

a trust fund for creditors. The statute which cre-

ates it may also declare the purposes of its crea-

tion and provide for the manner of its enforce-
ment, Pollard v. Bailey, 20 Wall 520-526; 22 L.

Ed. 376."

Dunn v. O'Connor, 89 Fed. (2nd) 826;

Andrew v. State Bank of Swea City, 242 N.

W. 62 (Iowa)

;

Ames v. American National Bank of Ports-

mouth, 176 S. E. pg. 223 (Va.);

Cooe v. Hackney, 111 Pac. 461;

State, ex rel. v. Kelly, 284 Pac. 65 (Okla.)

;

Runner v. Diviggins, 46 N. E. 580 (Ind.)
;

Citizens State Bank v. Schmitz, 263 N. W. 702

(Wise.)

;

Williamson v. American Bank, 115 Fed. 793.

Contribution

The basis and fundamentals of the doctrine of con-

tribution all go to a common burden, and where the

parties are equally or jointly liable, while under the
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National Banking Act, super-added liability is a sep-

arate and individual liability and not joint.

Kennedy v. Gibson, 8 Wall (75 U.S.) 498,
504-6.

A. and B. own stock in a national banking associa-

tion, which becomes insolvent, and an order of assess-

ment is made by the Comptroller against each stock-

holder, when A. pays his super-added liability in full,

he is discharged from all responsibility whatsoever in

connection with the bank's affairs, irrespective of

whether B. pays anything, and A's added liability is

not contingent upon whether B. pays all or any part

of his liability.

We respectfully contend that the applicable Federal

Statutes and cases herein cited by us establish the

proposition that contribution cannot be had among the

stockholders of an insolvent bank after creditors have

been paid in full, the currency retired and the re-

ceiver discharged:

1. The Federal stockholders' secondary liability

is purely statutory, not contractual.

2. This statutory liability is individual and not
joint, or joint and several.

3. Since the earlier language of the Federal sta-

tute defining this individual liability as rest-

ing "equally and ratably" has been repealed,

this emphasizes still further the exclusive in-

dividual character of the liability. (Appen-
dix I).

4. This liability exists only so long as "neces-
sary to pay the debts of the Association."

5. The stockholders' liability is an asset of the

creditors, not of the Association.
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6. The bank receiver, by the explicit words of

the Statutes, can transfer to the stockholders'

agent only the "undivided or uncollected or

other assets of such Association then remain-
ing." (Appendix II).

7. The power of the receiver to collect the lia-

bility (or to enforce any pledge given to se-

cure it) ceased as soon as the debts of the

bank and the expenses of the receiver were
paid.

8. The stockholders' agent has no greater or
other powers than the receiver.

If these propositions taken exclusively from Fed-

eral Statutes and Federal and State Decisions are

correct, it inevitably follows that contribution cannot

be enforced and this action cannot be maintained.

We turn to the cases

:

Quite early in the history of this Federal Act defin-

ing the liability of national bank stockholders, the

United States Supreme Court in Kennedy v. Gibson,

8 Wall (75 U.S.) 498, 504-6, speaking by Mr. Justice

Swayne, clarified the distinctive meaning of this act

by pointing out: (1) that "the liability of stockhold-

ers is several and not joint" (p. 505)
; (2) that action

to "enforce the individual liability of the stockhold-

ers" can be brought only "if necessary to pay the

debts of such an association" (Italics are the court's)

(p. 504) ; and (3) that only the receiver as "the instru-

ment of the comptroller" can enforce this "individual

liability."
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"It is for the comptroller to decide when it is

necessary to institute proceedings against the
stockholders to enforce their personal liability,

and whether the whole or a part, and if only a
part, how much, shall be collected." (p. 505).

Avowedly following this clarification by the United

States Supreme Court, Judge Townsend in Church v.

Ayer, 80 Fed. 543, more than forty years ago decided

this precise question. There the receiver of an insol-

vent national bank sued to enforce the stockholders'

liability. While the case was pending, all debts were

paid, and the receiver was succeeded by a stockholders'

agent, as in the case at bar. Thereupon, the Court held

that the case could no longer be maintained for any

purpose. The Court further pointed out that once the

debts were paid, the receiver himself could no longer

maintain an action to recover this stockholders' liabil-

ity. Thereupon the Court added:

"The receiver has the right to enforce the liabil-

ity of the stockholder only when and 'if necessary
to pay the debts of such an association'. * * *

It is clear that such agent can have no greater
powers than those which were conferred upon the
comptroller and receiver."

Since the stockholders' agent cannot enforce the

liability for any purpose whatever once the debts are

paid, it is manifest that he cannot maintain it for the

sole purpose of enforcing contribution. Furthermore,

as if to emphasize the doctrine here laid down respect-

ing the non-liability of stockholders once the debts

are paid, the Court will recall Section 63, Title 12
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USCA, was afterward amended in 1913, so that in-

stead of declaring that the stockholders "shall be held

individually responsible, equally and ratably" the

words "equally and ratably" were stricken out. This

would seem to emphasize even more than before that

Congress had no intention of permitting unfortunate

stockholders who had been unable to pay during the

period of the receivership to be harassed for contribu-

tion by their more fortunate fellow stockholders who

had the ability to pay.

Since Church v. Ayer there is no recorded case in

the Federal Courts where any attempt has ever been

made to enforce contribution, or otherwise to enforce

liability against any stockholder of an insolvent na-

tional bank once its debts have been paid. However,

it has several times been necessary to consider the

nature of the individual liability of the stockholders

under the Federal Statute. Two late cases to this

effect are:

First,

Page v. Jones, 7 Fed. (2) 544

where the court held that this statutory bank liability

"attaches and exists for the purpose of creating a

fund for the exclusive purpose of paying the credi-

tors of the bank."

Second, likewise in

Dunn v. O'Connor, 89 Fed. (2) 826

the Court again pointed out that this liability "is an

asset of creditors and not of the corporation."
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This latter language becomes particularly pertinent

in the light of the language of Section 197 of Title 12,

ITSCA, where at least four times it is pointed out

that the assets and property to be assigned to the

agent of the stockholders by the receiver consists of

"the assets and property of such association."

It must follow that if the stockholders' liability is

an asset only of creditors and not of the corporation

that the receiver in this case was powerless to assign

either the individual liability of the defendant or any

note or mortgage given to secure that liability.

Where the law is so well established by Federal

decisions, it would seem unnecessary to go into en-

tirely different State Statutes and decisions which can

only operate by analogy. However, counsel for appel-

lant lay great stress upon four Annotated Case Notes.

An examination of these Case Notes discloses that in

every statute under consideration, the decision was

based upon the contractual liability of ordinary cor-

porate stockholders which arose in common with other

stockholders' contractual obligations. All that these

Courts hold, we respectfully submit, is that such con-

tractual liabilities are in their nature, joint and sev-

eral, and, therefore, wholly irrelevant to this individual

or several stockholders' liability created by Federal

Statute.

There is one State, however (California), whose

statutes like the Federal Statutes here under consider-
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ation, fixed upon bank stockholders a several, not a

joint, or joint and several, liability to bank creditors.

A reading of the cases themselves, however, disclosing

the reasoning of the California Court makes these

cases quite applicable to the Federal doctrine.

For instance, in

Brown v. Merrill, 40 Pac. 557,

the Court said:

"In jurisdictions where the above doctrine has
been declared, stockholders are severally and
jointly liable for the debts of the corporation, but
in this state, there is no such liability. Each stock-

holder has a several liability, and that liability is

proportionate to the amount of his stock; and
when he has paid his portion of any debt, or of all

the debts of the corporation, he is freed from all

liability, and has no cause of action against any
stockholder for money so paid."

Again in

Gardiner v. Bank of Napa, 117 Pac. 667, 668

the Court emphasized this fact of individual liability

by pointing out "the liability of a stockholder is not

joint and several, but was said in Brown v. Merrill, 40

Pac, 557; 48 Am. State Reports, 145:" Here follows

the exact text quoted above.

Our own Ninth Circuit Court of Appeals has had

occasion recently to summarize the nature of this Cali-

fornia several liability of bank stockholders in

Shell Co. v. Dunn, 19 Fed. (2) 318, 320

where it is said:
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"The stockholder who pays is given no subro-

gated right of collection against his fellow stock-

holders or against the corporation. Sacramento
Bank v. Pacific Bank, 124 Cal. 147; 56 Pac. 787;
45 L. R. A. 863; 71 Am. St. Rep. 36. * * * His
liability is to the creditors of the corporation, and
not to the corporation. (Citing Gardiner v. Bank
of Napa, supra, et al.). His liability is not for

the benefit of the corporation, and is not in any
sense a part of its assets. Ellsworth v. Bradford,
186 Cal. 316, 199 P. 335. And the liability is sev-

eral, and not joint, * * *."

The Congress in defining the liability of a stock-

holder in a national banking association, Sec. 61, Title

12, USCA, made each individually responsible for all

debts, etc., to the amount of the par value of his stock

therein.

This liability is not founded upon contract, not

founded upon natural equity -and justice— but is

founded upon a Federal Banking Statute solely, and

the Courts have held this liability to be several and not

joint; a liability running to the creditors of the cor-

poration and not to the corporation.

Contribution is of necessity based upon a common

liability. If the party making payment pays no more

than his proportion, he cannot recover contribution

even though the co-debtor has paid nothing. 6 R. C. L.

1036.

In the case at bar, no stockholder has paid more than

his fixed statutory liability, which, of course, is a

liability running to the creditors and not to the cor-

poration.
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We find the following measure of contribution in

13 C. J. p. 825, Sees. 9 and 10:

"(a). One who has discharged a common liability

can recover from his co-obligors only for the

excess which he has paid over his share and
the payment can be enforced only in the same
currency as that in which the debt existed.

"(b). Each co-obligor is liable to contribute in pro-
portion to his share of the common debt or
obligation. A joint debtor cannot be com-
pelled wholly to reimburse another who has
paid the joint debt unless as between them-
selves the latter is surety."

In
Conway v. Otvensboro Savings Bank and

Trust Co., 165 Fed. Rep. 822-827:

"Prima facie, this refers to the property and
assets of the corporation as such as we think that
under the language of Sec. 547 supra, the double
liability obligation ought not in any wise to be
regarded as the property of the corporation or
as any of its assets, Sec. 547, which creates the
liability in express terms, gives the benefit of it,

not to the corporation (which, indeed, has been
paid in full for all the stock it had issued), but
in express terms makes the stockholders liable to

the creditors, but not to any other person."

The parties are not equally liable for the same debt.

The statute does not take into consideration any sum

total. The double liability is an individual debt by

each stockholder occasioned by the ownership of his

own stock.

The rule is well laid clown in

McClaine v. Rankin, 49 L. Ed. 702-706; 197
IT. S. 154, 161, 162

:
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"Some statutes imposing individual liability are
merely in affirmation of the common law, while
others impose an individual liability, other than
that at common law. If Sec. 5151 had provided
that subscribing to stock or taking shares of stock
amounted to a promise directly to every creditor,

then that liability would have been a liability by
contract. But the words of Sec. 5151 do not mean
that the stockholders promise the creditors as
surety for the debts of the corporation, but merely
imposes a liability on him as secondary to those
debts, which debts remain distinct, and to which
the stockholder is not a party. The liability is a
consequence of a breach by the corporation of its

contract to pay and is collateral and statutory."

"The liability of a stockholder for a stock as-

sessment was created solely for the benefit of the

bank's creditors. This clearly appears from the

wording of the statute authorizing the comptroller
of the currency to impose it, namely, Sec. 23 of

the Federal Reserve Act, and also from the au-
thorities construing it, or rather the older statute

which it incorporates within its terms, paragraph
5151 supra. The funds thus provided for is mani-
festly, says the Court in Wingate v. Orchard, 75
Fed. 241; 21 C. C. A. 315: 'a trust fund to a pro
rata share to which all creditors are equally and
equitably entitled. The bank itself has no author-

ity whatever over it.' " Wehby v. Spurway, 246
Pac. 760-761.

In

Briggs v. BcirneU, 61 S. E. 797-799 (Va.)

it is held that the powers and rights of co-owners of

ships are simply as tenants in common with no aspect

of joint liability. The obligations of each co-tenant

to pay are in specific shares or amounts. One paying
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more than his specific share is held as to his co-tenant

making voluntary payment. The Court says:

"Neither would such payments give the right

of contribution in equity for the essence of con-

tribution is that there shall be a joint liability

or a joint and several liability, but where parties

are severally bound for a specific portion of the

debt as principals and one pays more than he is

bound for, he is entitled to no contribution from
the others for such excess."

McArthur v. Board, 93 N. W. 580 (Iowa).

In

Weinberg v. Heller, 239 Pac. 358-363 (Cal.),

the Court says:

"The obligation must be joint or joint and sev-

eral. In the contract under consideration there

was no joint contract of Weinberg and Heller with
anyone. If Weinberg and Mrs. Heller jointly or

jointly and severally had agreed with some third

person to compensate him, each would then be

liable to such party for the whole amount and if

one paid all, he might seek contribution from the

other. The principle of equity on which the right

of contribution is founded, applies only where
the parties are under a common burden of liabil-

ity, where the parties are severally bound for a

specific proportion of a debt as principals and
one pays more than he is bound for, he is entitled

to no consideration from the others for such
excess.

'

'

Fleming v. Stephenson, 220 Pac. 599-603

(Okla.)
;

Hanover Insurance Co. v. Brown, 25 Atl. 989-

991 (Md.);
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Zutter v. O'Connell, 229 N. W. 74 (Wise.)

;

Standard Accident Insurance Co. v. Run-
quist, 244 N. W. 757.

Let us suppose that when the Comptroller ordered

the 100 per cent assessment (Tr. 72) upon all of the

outstanding shares of the Exchange National Bank,

the receiver had commenced an action against all of

the stockholders, jointly and severally, for the full

sum of one million dollars, being the total amount of

added liability on all of the stock. There is no ques-

tion that this could not have been done; the reason

being that the liability of each shareholder was fixed

by statute, it was several and not joint.

The Congress, undoubtedly, had in mind there could

be no contribution or subrogation when it enacted Sec-

tion 197 (Appendix II) in that it provided for the

final distribution of the proceeds, and expressly stated

that those of the shareholders who had paid on ac-

count of their added liability should participate in

the final proceeds before participating in the original

cost thereof.

Subrogation

"Subrogation is allowed only in favor of one
who under some duty of compulsion, legal or

moral, pays the debt of another and not in favor
of him who pays a debt in performance of his

own covenants, for the right of subrogation never
follows an actual primary liability and there can
be no right of subrogation in one whose duty it

is to pay or in one claiming under him against one
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who is secondarily liable or not liable at all. In
such cases payment is extinguishment."

37 Cyc. 374.

"Being a maker who was primarily and abso-

lutely bound to pay the notes according to their

tenor, Ambrose Spire was as between himself and
the payee, a principal debtor and payment by his

administrator discharged the notes * * *. Dis-

charge of the notes, discharged the lien of the mort-
gage. It was then the duty of the mortgagee to

enter a release of the mortgage on the record. The
administrator could do nothing to keep the mort-
gage alive and nothing remained on which equit-

able assignment or equitable subrogation could
operate.

"It is elementary that subrogation is indulged
only in favor of one who pays the debt of another,

or one who pays to protect his own rights and
not in favor of one who discharges a debt for

which he was himself originally and primarily
liable."

Spire v. Spire, 180 Pac. 209 (Kan.)
;

Aetna Life Insurance Company v. Toivn of
Middleport, 31 L. Ed. 537; 124 IT. S. 534;

Trindade v. Ativater Canning dt Packing Co.,

128 Pac. 756 (Cal.)

;

Sacramento Bank v. Pacific Bank, 56 Pac.
787 (Cal.).

In

Southwestern Surety Insurance Company v.

Pacific Coast Casualty Company, 92 Wash.
658; 159 Pac. 788,

the Court, speaking by Judge Chadwick, said:

"Subrogation is not founded upon contract, but
upon principles of equity and may be enforced
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where no contract or privity of any kind exists

between the parties.

*
' This we have held many times, but it is equally

well settled that where the liability of a party is

fixed by a contract or by statute, courts will not
resort to equity to either enlarge or defeat them. '

'

Gtursky v. Rosenberg, 287 Pac. 575.

In the case at bar, the liability of each stockholder

was fixed by the Federal banking statute (Appendix

I) and made the added liability of each stockholder

several and not joint, and each and every stockholder

who paid his added liability was paying only his own

individual debt and not the debt of any other stock-

holder.

Appellant seems to confuse his argument with the

theory that appellee's note and mortgage was a sub-

stituted liability. The record, however, bears out the

theory that appellee's note and mortgage were given

only as evidence of and security for the payment of

appellee's added liability; in fact, appellant in para-

graph III in his original complaint in this action

(Tr. 3) alleged:

"And as security for the payment of the unpaid
balance of said stock assessment and said interest

thereon on said shares of stock, executed and de-

livered * * *."

We cannot see how appellant can now contend for

subrogation.

We, therefore, contend appellee's position to be:
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1. His was a statutory liability, not contractual.

2. His was a several liability, not joint.

3. His liability was not an asset of the bank, but

for the creditors.

4. He was discharged when the creditors were paid

and receiver discharged.

5. There was no common burden, neither did any

stockholder pay more than his statutory share.

We respectfully submit that the decision of the Dis-

trict Court is correct and should be affirmed.

Respectfully submitted,

James A. Brown,

Paulsen Building,

Spokane, Washington,

B. H. Kizer of

Graves, Kizer & Graves,

Old National Bank Bldg.,

Spokane, Washington,

Solicitors for Appellees.
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APPENDIX

I.

Sec. 63, Title 12, U.S.C.A.

"Sec. 63. Individual liability of shareholders.

"The shareholders of every national banking asso-

ciation shall be held individually responsible for all

contracts, debts, and engagements of such association,

to the extent of the amount of their stock therein, at

the par value thereof, in addition, to the amount in-

vested in such shares ; except that shareholders of any

banking association existing on June 22, 1874, under

State laws, having not less than $5,000,000 of capital

actually paid in, and a surplus of 20 per centum on

hand, both to be determined by the Comptroller of the

Currency, shall be liable only to the amount invested

in their shares; and such surplus of 20 per centum

shall be kept undiminished, and be in addition to the

surplus provided for in this chapter; and if at any

time there is a deficiency in such surplus of 20 per

centum, such association shall not pay any dividends

to its shareholders until the deficiency is made good;

and in case of such deficiency, the Comptroller of the

Currency may compel the association to close its busi-

ness and wind up its affairs under the provisions of

this chapter relating to dissolution and receivership.
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(E. S. See. 5151; Dec. 23, 1913, c. 6, Sec. 23, 38 Stat.

273.)"

II.

Sec. 197, Title 12, U.S.C.A.

"Sec. 197. Shareholders' meeting; continuance of

receivership; appointment of agent; winding up

business; distribution of assets.

"Whenever any association shall have been or shall

be placed in the hands of a receiver, as provided in

section 192 and other sections* of this Code, and when,

as provided in section 194 thereof, the Comptroller of

the Currency shall have paid to each and every credi-

tor of such association, not including shareholders who

are creditors of such association, whose claim or claims

as such creditor shall have been proved or allowed as

therein prescribed, the full amount of such claims, and

all expenses of the receivership and the redemption of

the circulating notes of such association shall have

been provided for by depositing lawful money of the

United States with the Treasurer of the United States,

the Comptroller of the Currency shall call a meeting

of the shareholders of such association by giving notice

thereof for thirty days in a newspaper published in

the town, city, or county where the business of such

association was carried on, or if no newspaper is

there published, in the newspaper published nearest

thereto. At such meeting the shareholders shall de-

termine whether the receiver shall be continued and

shall wind up the affairs of such association, or whether
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an agent shall be elected for that purpose, and in so

determining the said shareholders shall vote by bal-

lot, in person or by proxy, each share of stock entitling

the holder to one vote, and the majority of the stock

in value and number of shares shall be necessary to

determine whether the said receiver shall be continued,

or whether an agent shall be elected. In case such

majority shall determine that the said receiver shall

be continued, the said receiver shall thereupon proceed

with the execution of his trust, and shall sell, dispose

of, or otherwise collect the assets of the said associa-

tion, and shall possess all the powers and authority,

and be subject to all the duties and liabilities originally

conferred or imposed upon him by his appointment

as such receiver, so far as the same remain applicable.

In case the said meeting shall, by the vote of a ma-

jority of the stock in value and number of shares,

determine that an agent shall be elected, the said

meeting shall thereupon proceed to elect an agent,

voting by ballot, in person or by proxy, each share

of stock entitling the holder to one vote, and the per-

son who shall receive votes representing at least a

majority of stock in value and number shall be de-

clared the agent for the purposes hereinafter provided

;

and whenever any of the shareholders of the associa-

tion shall, after the election of such agent, have ex-

ecuted and filed a bond to the satisfaction of the Comp-

troller of the Currency, conditioned for the payment

and discharge in full of each and every claim that

may thereafter be proved and allowed by and before
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a competent court, and for the faithful performance

of all and singular the duties of such trust, the comp-

troller and the receiver shall thereupon transfer and

deliver to such agent all the undivided or uncollected

or other assets of such association then remaining in

the hands or subject to the order and control of said

comptroller and said receiver, or either of them ; and

for this purpose said comptroller and said receiver

are hereby severally empowered and directed to ex-

ecute any deed, assignment, transfer, or other instru-

ment in writing that may be necessary and proper;

and upon the execution and delivery of such instru-

ment to the said agent the said comptroller and the

said receiver shall by virtue of this chapter be dis-

charged from any and all liabilities to such associa-

tion and to each and all the creditors and shareholders

thereof. Upon receiving such deed, assignment, trans-

fer, or other instrument the person elected such agent

shall hold, control, and dispose of the assets and prop-

erty of such association which he may receive under

the terms hereof for the benefit of the shareholders of

such association, and he may in his own name, or in

the name of such association, sue and be sued and do

all other lawful acts and things necessary to finally

settle and distribute the assets and property in his

hands, and may sell, compromise, or compound the

debts due to such association, with the consent and

approval of the district court of the United States

for the district where the business of such associa-

tion was carried on, and shall at the conclusion of his
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trust render to such district court a full account of

all liis proceedings, receipts, and expenditures as such

agent, which court shall, upon due notice, settle and

adjust such accounts and discharge said agent and

the sureties upon said bond.

"And in case any such agent so elected shall refuse

to serve, or die, resign, or be removed, any shareholder

may call a meeting of the shareholders of such asso-

ciation in the town, city, or village where the business

of the said association was carried on, by giving notice

thereof for thirty days in a newspaper published in

said town, city, or village, or if no newspaper is there

published, in the newspaper published nearest thereto,

at which meeting the shareholders shall elect an agent

voting by ballot, in person or by proxy, each share of

stock entitling the holder to one vote, and when such

agent shall have received votes representing at least

a majority of the stock in value and number of shares,

and shall have executed a bond to the shareholders

conditioned for the faithful performance of his duties,

in the penalty fixed by the shareholders at said meet-

ing, with two sureties, to be approved by a judge of a

court of record, and file said bond in the office of the

clerk of a court of record in the county where the busi-

ness of said association was carried on, he shall have

all the rights, powers, and duties of the agent first

elected as hereinbefore provided. At any meeting held

as hereinbefore provided administrators or executors

of deceased shareholders may act and sign as the
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decedent might have done if living, and guardians of

minors and trustees of other persons may so act and

sign for their ward or wards or cestui que trust. The

proceeds of the assets or property of any such asso-

ciation which may be undistributed at the time of such

meeting or may be subsequently received shall be dis-

tributed as follows:

"First. To pay the expenses of the execution of

the trust to the date of payment.

"Second. To repay any amount or amounts which

have been paid in by any shareholder or shareholders

of such association upon and by reason of any and

all assessments made upon the stock of such associa-

tion by the order of the Comptroller of the Currency

in accordance with the provisions of the statutes of

the United States; and

"Third. The balance ratably among such stock-

holders, in proportion to the number of shares held

and owned by each. Such distribution shall be made

from time to time as the proceeds shall be received

and as shall be deemed advisable by the said comp-

troller or said agent. (June 30, 1876, c. 156, Sec. 3, 19

Stat. 63 ; Aug. 3, 1892, c. 360, 27 Stat. 345 ; Mar. 2, 1897,

c. 354, 29 Stat. 600; Mar. 3, 1911, c. 231, Sec. 291, 36

Stat. 1167.)"
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In the District Court of the United States

for the District of Oregon.

July Term, 1937

Be It Remembered, That on the 27th day of Sep-

tember 1937, there was duly filed in the District

Court of the United States for the District of Ore-

gon, a Motion with affidavit attached thereto, for an

order to join party defendant, in words and figures

as follows, to wit: [1*]

In the District Court of the United States

for the District of Oregon.

B 20418

In the Matter of OREGON LUMBER COM-
PANY, a corporation, and W. J. ECCLES,
operating trustee,

Debtors.

MOTION

Comes now the plaintiff and moves the Court for

an order, granting him leave to join W. J. Eccles,

operating trustee, as a party defendant in and to

prosecute this action.

This motion is based upon the attached affidavit,

the files and records herein, and the files and rec-

ords in that certain bankruptcy proceeding desig-

nated as "in the matter of the Oregon Lumber

Company, a bankrupt", in which the said Oregon

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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Lumber Company filed its petition praying for re-

lief under Section 207, Title 11, USCA.

Dated this 24 day of September, 1937.

GREEN, TANNER & BOESEN
Attorneys for Plaintiff. [2]

In the District Court of the United States

for the District of Oregon.

LUTHER B. LYNCH,
Plaintiff,

vs.

OREGON LUMBER COMPANY, a corporation,

and W. J. ECCLES, operating trustee,

Defendants.

AFFIDAVIT
State of Oregon,

County of Multnomah,—ss.

I, K. C. Tanner, being first duly sworn on oath,

depose and say:

That I am one of the attorneys representing

Luther B. Lynch; that on the 30th day of June,

1937, the said Luther B. Lynch was employed at

the Dee logging camp of the Oregon Lumber Com-

pany; that at said time the properties of said Ore-

gon Liunber Company was being managed and

operated by W. J. Eccles, trustee in bankruptcy;

that pursuant to a petition filed in this Court by

the Oregon Lumber Company, praying for relief
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under Section 207, Title 11, TJSCA., the said W. J.

Eccles was appointed acting trustee of the prop-

erty of the said Oregon Lumber Company, and was

on the said 30th day of June, 1937, operating and

managing said property. I further say upon infor-

mation and belief that the said W. J. Eccles, while

operating and managing said property, had rejected

the Oregon Workmen's Compensation Law and had

given notice thereof to the employes and especially

to the plaintiff ; that in lieu of protection provided

by the Oregon Workmen's Compensation Law, the

said W. J. Eccles had obtained and there was in

full force and effect a policy of insurance, wherein

and whereby a group of insurers, known as Lloyd's

of London, agreed and undertook to insure and hold

harmless the said W. J. Eccles from any loss by

reason of liability imposed by law upon him in the

operation of said premises, up to the sum of $100,-

000.00. [3]

Affiant further says that the said Luther B.

Lynch was insured while working on the premises

being operated by the said W. J. Eccles by reason

of the negligent operation of said property, and

that the said W. J. Eccles and the Oregon Lumber

Company are thereby legally liable for the loss and

damage sustained by the said Luther B. Lynch. It

is further represented to the Court that whatever

recovery is had by the said Luther B. Lynch will

be paid by said insurers and that his action against

the Oregon Lumber Company and the said W. J.

Eccles will in no wise embarrass the assets of the
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said Oregon Lumber Company or be a charge

thereon, and by reason of the premises, the said

Luther B. Lynch is desirous of having his cause

tried on the law side of this court before a jury,

and desires to have said W. J. Eccles made a party

defendant in said action.

K. C. TANNER
Subscribed and sworn to before me this 24th day

of September, 1937.

[Seal] CHRIS BOESEN
Notary Public for Oregon.

My commission expires March 27, 1939.

[Endorsed]: Filed September 27, 1937. [4]

And Afterwards, to wit, on Wednesday, the 27th

day of October, 1937, the same being the 96th Ju-

dicial day of the Regular July, 1937 Term of said

Court; present the Honorable James Alger Fee,

United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit: [5]

[Title of District Court and Cause.]

ORDER
The plaintiff, Luther B. Lynch, having moved

the Court for an order granting him leave to join

W. J. Eccles, operating trustee, as a party defend-

ant in the above entitled action, and for leave to

prosecute this action, having been presented to the
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Court and said motion being supported by an affi-

davit wherein it appears that W. J. Eccles was ap-

pointed trustee of the property of the Oregon Lum-
ber Company, pursuant to section 207, Title 11,

USCA, and it appearing to the Court that the

plaintiff in said action was injured while said prop-

erty was being operated by said W. J. Eccles, trus-

tee, and it further appearing to the Court that the

said W. J. Eccles had elected to reject the Oregon

Workmen's Compensation Act and had obtained, in

lieu of the protection granted by said act, a policy

of insurance against liability imposed by law for

the negligent operation of said property, and it ap-

pearing to the Court that the plaintiff is entitled to

prosecute this action on the law side of the court,

and that said motion should be granted.

Now therefore, It Is Hereby Ordered that the

plaintiff be and he is hereby granted leave to join

W. J. Eccles, operating trustee, as a party defend-

ant in the above entitled action, and he is granted

leave to prosecute said action against the Oregon

Lumber Company, a corporation, and W. J. Eccles,

operating trustee.

And It Is So Ordered.

Dated this 27th day of October, 1937.

JAMES ALGER FEE
Judge

[Endorsed] : Filed October 27, 1937. [6]
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And Afterwards, to wit, on the 16th day of July,

1938, there was duly Filed in said Court, an

Amended Complaint, in words and figures as fol-

lows, to wit: [7]

DEFENDANT'S EXHIBIT 36

Cloyd Ranch, Reporter

Case No. L-12970

[Title of District Court and Cause.]

AMENDED COMPLAINT

Comes now the plaintiff, leave of Court first had

and obtained, and files this, his amended complaint,

and for cause of action against the defendants, and

each of them, complains and alleges:

I.

That at all times herein mentioned the defendant,

Oregon Lumber Company, was and now is a corpo-

ration duly organized and existing under and by

virtue of the laws of the State of Utah, and licensed

and authorized to transact business within the State

of Oregon, and said defendant owns and operates a

sawmill and logging camp near the town of Dee,

in Hood River Comity, Oregon; that the defendant,

W. J. Eccles, pursuant to an order of this Court,

was, at the time of the accident and grievance here-

inafter complained of, the duly appointed, acting

and operating Trustee of the aforesaid property;

that leave and consent of this Court has been had

and obtained to join said Operating Trustee as a
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party defendant in this action, and to prosecute the

same.

II.

That plaintiff is a resident and citizen of the

State of Oregon and of the United States ; that the

amount in controversy involved in this action ex-

ceeds the sum of $3,000.00.

III.

That heretofore, and on or about the 30th day of

June, 1937, and prior thereto, plaintiff was em-

ployed by said defendants in said logging camp as

aforesaid, as " choker setter", and was earning the

sum of $5.40 per day, and was of the age of 35

years with a life expectancy of 31.78 years; that

prior to the accident [8] hereinafter described,

plaintiff was a strong, healthy and able-bodied man
and had been continuously employed at manual

labor for many years.

IV.

That on said June 30th, 1937, at approximately

the hour of 10 :30 A. M. on said day, plaintiff, while

engaged in the performance of his duties as a

" choker setter" for said defendants, while acting in

the regular course of his employment, sustained se-

vere and permanent injuries in substantially the

manner following : That said defendants at the time

of said accident and immediately before were en-

gaged in yarding sawlogs by means of power driven

donkey engines to a spartree into what is com-

monly known in logging camps as a "cold deck";
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said "cold deck" consisted of a great pile of logs'

piled helter-skelter about a spartree; that plaintiff

and other workmen employed by defendants were

engaged in pulling logs out of said "cold deck" or

pile by means of a caterpillar tractor; that said

operation was performed substantially as follows:

A choker or heavy cable would first be put around

one end of one of said logs in said "cold deck," as

aforesaid, and would then be attached to said cater-

pillar tractor; said caterpillar tractor would then

pull said logs so attached from said pile; that said

"cold deck" had been placed upon comparatively

level ground, but the ground near the same sloped

sharply down a hill at a place approximately fifty

feet from said "cold deck"; that shortly before the

accident herein described, said caterpillar had

pulled out of said pile several logs simultaneously

in the manner hereinbefore described, and said logs,

in so leaving said pile, had caused two other loose

logs to be dragged out of the pile and to be dropped

just over the brink of said hill, as hereinbefore

stated; that said two logs were dropped on said hill

slope in such a position that the end of one log was

lying upon the end of the other, the two logs lying

not quite parallel to each other; that this plaintiff,

in compliance with the orders and directions of de-

fendants, attempted to place a choker around the

end of the lowrer of said two logs, above referred to,

and in performing said operation, it was necessary

for him to reach in imder the upper of said two

logs in order to get hold of the end of said choker;
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that while he was in said position, the upper of

said two logs suddenly slipped off and dropped

upon his head and upper portion of his body, crush-

ing him [9] into the earth and resulting in injuries

to him as hereinafter more particularly set forth.

That said defendants in said logging operation

aforesaid employed no employee, "rigging slinger",

or other person, whose duty it was to supervise the

detailed work of the "choker setters" and others

working about said operation; and no person, "rig-

ging slinger", or otherwise, was employed, or was

present, to inspect the position of the various logs

to be "choked", so as to discover and correct, or to

warn the other employes of, any dangerous and

hazardous conditions existing; that, in addition

thereto, said defendants so conducted said operation

that the plaintiff, and the other "choker setters"

employed by them, were compelled to work imder

conditions of extreme haste and strain, in order to

perform the wTork required of them by said de-

fendants.

V.

That said defendants, and each of them, were

reckless, careless and negligent in the following par-

ticulars, to-wit:

1. In compelling plaintiff to work in and about

a place of great danger; that is to say, immediately

under a log hanging in the precarious position here-

inbefore described.

2. In not securing said upper log before at-

tempting to put the choker around the lower log, so
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as to prevent the same from falling upon plaintiff

in the manner hereinbefore described.

3. In not inspecting said logs before directing

plaintiff to put a choker around the same.

4. In dropping said logs and leaving them in the

dangerous position hereinbefore described.

5. In failing and neglecting to employ for said

operation a "rigging slinger", or other supervising

employe, to direct and supervise the detailed work

of the plaintiff, and his fellow-workmen, and to in-

spect, discover and correct the dangerous and haz-

ardous conditions, as hereinbefore described, likely

to injure said plaintiff and other employes.

6. In failing to use every device, care and pre-

caution practicable to be used without impairing

the efficiency of said operation, in that said defend-

ants [10] could practically have removed said upper

log from the precarious position, as above described,

by means of the power-driven machinery operating

thereabout, before compelling plaintiff to attempt

to put a choker around the same, and said defend-

ants could practically have secured said upper log

before compelling plaintiff to put a choker around

the same, thus avoiding the terrific danger to plain-

tiff, as hereinbefore set forth; and said defendants

could practically have employed for said operation

a "rigging slinger", or other qualified employe, to

direct the detailed work of plaintiff, and other em-

ployes working thereabout, and to inspect, dis-

cover and correct the hazards and dangers to plain-
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tiff, and his fellow-employes, working under the

conditions and circumstances as hereinbefore stated.

VI.

That by reason of the acts of negligence of said

defendants, and each of them, this plaintiff was

hurled to the ground with great force and violence,

after having been struck by said log of the size as

given above, and he was knocked unconscious and

suffered a great and severe tearing and straining

of the muscles, sinews, ligaments, tendons and

nerves of his back in and about the cervical area

and in the dorsal and sacral areas, and that four

vertebrae in the cervical area were fractured by

reason of said injury and said blow, and the

muscles of the sacral area of his back were strained

and torn, and the sacral joint was sprained and the

tendons in and adjacent thereto were greatly

strained and torn so that in his sacral region he

suffered severe and grievous pain at all times; that

plaintiff was made sick, sore and nervous and was

confined in the hospital for an extended period of

time, to-wit, approximately three weeks, during

which time he was unable to sleep, and he suffered

great and severe distress in and about his back, and

was made dizzy, and now suffers headaches, and in

order to keep from placing pressure upon the ver-

tebrae in the cervical area and was compelled to

wear a brace which fitted over his shoulders and

around his neck and chin, holding his head in one

single position, which was very painful and dis-
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tressing to plaintiff, and lie was compelled to wear

said brace for a period of approximately nine

months, and plaintiff alleges that by virtue of said

injury he has suffered a permanent [11] disability

and that he will not be able to again follow his oc-

cupation as a woodsman or lumber and sawmill

worker, and all to his damage in the sum of $50,-

000.00. That by way of special damages, plaintiff al-

leges that he has lost since the date of said injury

the sum of approximately $1,500.00 in wages, and

he has incurred and will incur medical and doctors'

bills in the sum of $750.00, all of which he alleges

by way of special damages.

VII.

That the work in which plaintiff and the defend-

ants were engaged at the time and place of said ac-

cident involved risk, hazard and danger within the

meaning of the Employers' Liability Law of the

State of Oregon.

Wherefore, plaintiff prays for judgment against

the above named defendants, and each of them, for

the full sum of Fifty Thousand ($50,000.00)

Dollars, general damages, for the further sums of

Fifteen Hundred ($1,500.00) Dollars and Seven

Hundred Fifty ($750.00) Dollars, special damages,

and for his costs and disbursements incurred

herein.

GREEN & BOESEN
Attorneys for plaintiff.
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State of Oregon

County of Multnomah—ss.

I, Luther B. Lynch, being first duly sworn depose

and say that I am the plaintiff in the above entitled

cause ; and that the foregoing amended complaint is

true as I verily believe.

LUTHER B. LYNCH.

Subscribed and sworn to before me this 16th day

of July, 1938.

[Seal] CHRIS BOESEN
Notary Public for Oregon.

My Commission expires Mar. 27, 1939.

[Endorsed] : Filed July 16, 1938. [12]

And Afterwards, to wit, on the 28th day of July,

1938 there was duly Filed in said Court, an Answer

to amended complaint, in words and figures as fol-

lows, to wit: [13]

PLAINTIFF'S EXHIBIT 35

Cloyd Rauch, Reporter

Case No. L 12970

[Title of District Court and Cause.]

ANSWER
Come now the defendants and for answer to

plaintiff's amended complaint admit, deny and al-

lege as follows:
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I.

Admit the allegations of Paragraphs I, II and

VII of plaintiff's amended complaint.

II.

Answering Paragraph III of plaintiff's amended

complaint these defendants admit that at the time

hereinafter mentioned plaintiff was employed in de-

fendants' logging camp as a choker setter, was earn-

ing the sum of $5.40 per day, was thirty-six years

of age and allege that defendants have no knowl-

edge or information sufficient to form a belief con-

cerning the truth or falsity of the allegations re-

garding plaintiff's life expectancy or his strength,

health or bodily condition, and therefore deny that

he had a life expectancy of 31.07 years or any other

number of years, and that prior to the accident he

wras strong, healthy, able-bodied and continuously

employed at manual labor for many years.

III.

Deny each and every allegation contained in

Paragraphs IV and VI of plaintiff's amended com-

plaint except as to such facts as are hereinafter

substantially alleged. [14]

IV.

Deny each and every allegation contained in

Paragraph V of plaintiff's amended complaint.
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For a further separate answer and defense to

plaintiff's amended complaint defendants allege:

I.

That at and during all the times hereinafter men-

tioned defendant, Oregon Lumber Company, was

and now is a corporation organized and existing

under the laws of the State of Utah and duly li-

censed to transact business in the State of Oregon

and the defendant, W. J. Eccles, was operating

trustee as alleged in plaintiff's complaint.

II.

That defendant, Oregon Lumber Company, owns

a logging camp near the town of Dee, Oregon and

during all the times hereinafter mentioned the de-

fendant, W. J. Eccles, as said trustee, was operat-

ing the same.

III.

That on or about the 30th day of June, 1937 and

for some time prior thereto plaintiff was employed

by defendant, W. J. Eccles as a choker setter in

the said logging camp, that plaintiff was and repre-

sented himself to the defendant to be a thoroughly

competent and experienced logger, and was em-

ployed in the work hereinafter mentioned because

of said competency and experience, and that on said

day there was a pile of logs about a certain spar

tree in said logging camp and plaintiff was setting

chokers on the logs to be pulled away from said

pile by a tractor; that two logs without chokers

were pulled out of the pile when the tractor pulled

away the last turn which had been pulled away

prior to the accident hereinafter mentioned, and
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that said two logs fell in the tractor road then and

there being some distance from said spar tree ; that

one of the two said logs fell so that it lay almost

parallel with [15] one side of said tractor road

which said road at the place sloped away from the

said spar tree and that this said log is hereinafter

referred to as the "lower log", and that the other

of the two said logs is hereinafter referred to as the

"upper log"; that the uphill end of the upper log

lay in the tractor road and some few feet away

from the uphill end of the lower log, while the

downhill end of the upper log rested upon and im-

mediately over the dowTnhill end of the lower log,

and as these logs lay in said position plaintiff went

under or started to go under the upper log to set a

choker on the lower log, and while he was so en-

gaged the upper log slipped off the lower log and

struck and injured the plaintiff; that it was not

necessary for the plaintiff to go under the upper

log to put a choker on the lowTer log.

IV.

That plaintiff was then and there guilty of reck-

lessness, carelessness and negligence in the follow-

ing particulars:

1. In going under or starting to go under the

upper of the two said logs;

2. In failing to watch out for his own safety in

attempting to set a choker on the lower log;

3. In not performing his work in such a man-

ner as would permit him to set the choker on the
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lower log without going under the upper log or

without getting into such a position that the upper

log might fall on him;

4. In performing his work in a hazardous and

careless manner;

5. In failing to take due care and precaution for

his own safety;

6. In failing to work from the opposite side of

the two logs from which he was working on or in

failing to work above the upper log instead of

under it or where it could fall on him;

That said recklessness, carelessness and negli-

gence was the sole and proximate cause of the in-

juries sustained by the plaintiff [16] as a result of

said upper log falling upon him.

Wherefore, having fully, answered plaintiff's

amended complaint, defendants pray that he take

nothing thereby.

E. L. McDOUGAL
RANDALL S. JONES

Attorneys for Defendants

State of Oregon

County of Multnomah—ss.

I, James D. Wirrick, being first duly sworn, de-

pose and say that I am the Superintendent of de-

fendant corporation in the above entitled action,

and that the foregoing Answer is true as I verily

believe.

[Seal] JAMES D. WIRRICK
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Subscribed and sworn to before me this 28th day

of July, 1938.

RANDALL S. JONES
Notary Public for the

State of Oregon.

My commission expires May 9, 1939.

[Endorsed]: Filed July 28, 1938. [17]

And Afterwards, to wit, on the 28th day of July,

1938 there was duly Filed in said Court, a Reply,

in words and figures as follows, to wit: [18]

[Title, of District Court and Cause.]

REPLY
Comes nowT the plaintiff and for his reply to the

answer of the defendants on file herein, admits,

denies and alleges:

I.

Denies each and every allegation, thing and

matter in said answer contained and the whole

thereof, save and except as the same may have been

specifically alleged, admitted or modified in plain-

tiff's complaint.

Wherefore, having fully replied to the answer of

defendants, plaintiff prays for judgment against

said defendants, and each of them, for the full sum

of Fifty Thousand ($50,000.00) Dollars and the

further sum of One Thousand One Hundred Fifty
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($1,150.00) Dollars, special damages, and for his

costs and disbursements incurred herein.

CHRIS BOESEN
Attorneys for Plaintiff

State of Oregon

County of Multnomah—ss.

I, Luther B. Lynch, being first duly sworn depose

and say that I am the plaintiff in the above entitled

cause; and that the foregoing reply is true as I

verily believe.

LUTHER B. LYNCH
Subscribed and sworn to before me this 28th day

of July, 1938.

[Seal] CHRIS BOESEN
Notary Public for Oregon.

My Commission expires March 27, 1939.

[Endorsed] : Filed July 28, 1938. [19]

And Afterwards, to wit, on the 4th day of Au-

gust, 1938, there was duly Filed in said Court, a

Verdict in words and figures as follows, to wit : [20]

[Title of District Court and Cause.]

DEFENDANTS' VERDICT.

We, the jury, duly impanelled to try the above

entitled case, do find our verdict in favor of the de-

fendants and against, the plaintiff.

W. H. PHILLIPS
Foreman.

[Endorsed] : Filed August 4, 1938. [21]
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And Afterwards, to wit, on Thursday, the 4th

day of August, 1938, the same being the 28th Ju-

dicial day of the Regular July, 1938 Term of said

Court; present the Honorable James Alger Fee,

United States District Judge, presiding, the fol-

lowing proceedings were had in said cause, to wit:

[22]

No. L-12970

LUTHER B. LYNCH,
vs.

OREGON LUMBER COMPANY, a corporation,

and W. J. ECCLES, Operating Trustee.

JUDGMENT
August 4, 1938

Now at this day comes the plaintiff by Chris

Boesen, of counsel, and the defendants by Mr. Ran-

dall S. Jones, of counsel. Whereupon the jurors im-

paneled herein being present, the further trial of

this cause is resumed. The said jury having heard

the evidence adduced, the arguments of counsel, and

the instructions of the court, retires in charge of

proper sworn officers to consider of its verdict.

Thereafter said jury comes into court and returns

its verdict in words and figures as follows, to wit:

"We, the jury, duly impanelled to try the

above entitled case, do find our verdict in favor

of the defendants and against the plaintiff.

W. H. PHILLIPS
Foreman"
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and

It Is Ordered that said verdict be received and
filed and that the jury be discharged from further

consideration of this cause. Whereupon
It Is Adjudged that the said plaintiff take

nothing by this action, that the said defendants go

hence without day and that said defendants have

and recover of and from said plaintiff their costs

and disbursements herein, taxed at $176.60, and that

execution issue therefor.

Upon motion of the plaintiff, It Is Ordered that

he be and is hereby allowed sixty days from this

date within which to file a motion for a new trial

and to submit a bill of exceptions herein. [23]

And Afterwards, to wit, on the 28th day of Sep-

tember, 1938, there was duly Filed in said Court, a

Motion with stipulation attached, for an order ex-

tending time to file bill of exceptions, in words and

figures as follows, to wit: [24]

[Title of District Court and Cause.]

MOTION FOR AN ORDER EXTENDING
TIME TO FILE BILL OF EXCEPTIONS.

Comes now the above plaintiff through his attor-

neys, Green & Boesen, and, based upon the stipula-

tion hereto attached marked Exhibit k 'A" and by

reference made a part of this motion, moves the

court for an order extending the time within which

plaintiff may prepare, serve, have settled, signed

and filed his Bill of Exceptions in the above-en-
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titled cause up to and including the 28th day of No-

vember, 1938, and also for an order extending the

present term of the above court for that purpose.

GREEN & BOESEN
Attorneys for Plaintiff. [25]

"EXHIBIT A."

[Title of District Court and Cause.]

STIPULATION EXTENDING TIME FOR
FILING BILL OF EXCEPTIONS.

It Is Hereby Stipulated and Agreed by and be-

tween the above parties through their respective at-

torneys, that the plaintiff may have up to and in-

cluding the 28th day of November, 1938, within

which to prepare, serve, have settled, signed and

filed his bill of exceptions in the above-entitled

cause; and

It Is Further Stipulated that the present term of

the above court may be deemed to be extended for

that purpose.

Dated September 27th, 1938.

GREEN & BOESEN
Attorneys for Plaintiff.

E. L. McDOUGAL &

R. S. JONES
Attorneys for Defendants.

[Endorsed]: Filed September 28, 1938. [26]
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And Afterwards, to wit, on Wednesday, the 28th

day of September, 1938, the same being the 74th

Judicial day of the Regular July, 1938 Term of

said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to

wit: [27]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE BILL
OF EXCEPTIONS.

This matter coming on duly and regularly before

the above-entitled court for hearing upon the mo-

tion of the plaintiff herein for an order extending

the time within which to prepare, serve, have set-

tled, signed and filed his Bill of Exceptions herein,

and for good cause shown, and

It appearing to the Court that the parties to the

above-entitled action, through their respective at-

torneys, have stipulated that the plaintiff herein

may have up to and including the 28th day of No-

vember, 1938, within which to prepare, serve, have

settled, signed and filed his Bill of Exceptions

herein, and that the present term of court may be

deemed extended for that purpose,

Now Therefore, It Is Considered, Ordered and

Adjudged that the plaintiff in the above-entitled

action may have up to and including the 28th day

of November, 1938, in which to prepare, serve, have

settled, signed and filed his Bill of Exceptions in
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the above-entitled cause, and that the present term

of court may be deemed extended for that purpose.

Done in open court this 28th day of September,

1938.

JAMES ALGER FEE
United States District Judge.

[Endorsed]: Filed September 28, 1938. [28]

And Afterwards, to wit, on the 29th day of Sep-

tember, 1938, there was duly Filed in said Court a

Motion for new trial, in words and figures as fol-

lows, to wit: [29]

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL.

Now comes the above plaintiff, Luther B. Lynch,

being dissatisfied with the verdict of the jury in the

above cause and the judgment entered thereon, and

at the term at which the trial was had, and within

the time allowed by order of the above court, and

moves the above-entitled court for an order vacat-

ing and setting aside the verdict of the jury hereto-

fore rendered herein, and the judgment rendered

thereon, and granting plaintiff a new trial in said

cause, upon the following grounds and for the fol-

lowing reasons:

I.

Error in law occurring at the trial, and excepted

to by plaintiff, as follows:
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(A)

The court erred in refusing to give to the jury

plaintiff's requested instruction No. V, to which re-

fusal the plaintiff duly excepted and which excep-

tion wras duly allowed by the Court (Rep. Trans,

pp. 24 and 25). Said requested instruction was as

follows

:

"I instruct you that it was the duty of the

defendants to adopt and use a safe method and

manner of carrying on the work in which plain-

tiff was engaged at the time of the accident, if

it was practicable to do so. If you find that

defendants failed to employ a 'rigging slinger'

or other supervising employe to supervise the

work of plaintiff, and to inspect, discover and

correct hazards and dangers thereabout, and

that it was practicable to employ such an em-

ploye, without regard to additional cost, and

that such failure on their part proximately re-

sulted in injury to the plaintiff, then your ver-

dict will be for the plaintiff and against the

defendants, in accordance with the instructions

I shall hereafter give you." [30]

(B)

That the court erred in refusing to give to the

jury plaintiff's requested instruction No. VI, to

which refusal the plaintiff duly excepted and which

exception was duly allowed by the Court (Rep.

Trans, pp. 24 and 25). Said requested instruction

was as follows:
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"You are instructed that it was the duty of

defendants to exercise such supervision over

the work in which plaintiff was engaged at the

time of the accident that his physical safety

would not be endangered, if it was practicable

for them to do so. If you therefore find that

defendants could practicably have employed a

'rigging slinger', or other supervising employe,

to supervise the work which plaintiff was

doing at the time of the accident, and that de-

fendants failed to do so and that such failure

proximately resulted in injury to the plaintiff,

then you will render your verdict for the plain-

tiff and against the defendants, subject to the

instructions I shall hereafter give you."

(C)

The Court erred in instructing the jury as

follows

:

"Also into that question enters the sugges-

tion which I made to you a while ago that the

plaintiff apparently considered that the place

was not one of great danger himself. If that

were the situation he could hardly charge

negligence to the defendant for not knowing

that the place was dangerous when the plaintiff

himself did not think it was;" (Rep. Tr. p. 10)

for the reason that the duties of the plaintiff as an

employee were totally different, measured by a

totally different standard, from the duties imposed
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upon the employer by the Employers' Liability Act
(Rep. Tr. p. 25).

(D)

The Court erred in instructing the jury as fol-

lows :

"Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-

gerous to him. If it was obvious that the upper

log should have been secured, why, then the

company might have been guilty of negligence

in failing to secure it" (Rep. Tr. p. 11)

for the reason that the question of the defendants'

liability was not whether the log looked obviously

dangerous, but whether the defendant in exercising

the care required by the Employers' Liability Act

would have secured it (Rep. Tr. p. 26).

(E)

The Court erred in instructing the jury as fol-

lows: [31]

"Again we have the same situation, the

plaintiff himself inspected the log and came to

the conclusion that it was not dangerous. It is

doubtful if he can charge to the defendant a

failure to inspect" (Rep. Tr. p. 11)

For the reason that the duties of the plaintiff as an

employee are measured by a totally different stand-

ard than the duties imposed upon an employer by

the Employers' Liability Act. Whether it seemed

safe to plaintiff is not the test. The test is whether
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the defendant should have inspected the log in the

exercise of the standard of car required by the said

Act. (Rep. Tr. pp. 26 and 28).

(F)

The court erred in instructing the jury as fol-

lows :

"Now, the result of that is that if you should

find that the plaintiff himself did certain acts

which wrere the sole cause of the accident, then

you could not find that any act of negligence

on the part of the defendant was the proximate

cause of the injury, even though you find that

the defendant had been negligent" (Rep. Tr.

p. 14)

for the reason that even though the acts of the

plaintiff were the sole cause of the accident, still

the defendant might be found guilty of negligence

if the act or acts of the plaintiff were done under

orders of defendant and if the orders of the defend-

ant violated the standards of care required by the

Employers' Liability Act.

That each of the foregoing objections was duly

excepted to by the plaintiff before the jury left the

jury box, and that in each instance the exception of

plaintiff was allowed by the court.

This Motion for a New Trial is made and based

upon the pleadings and papers on file herein, and

upon the minutes of the Court in said cause, in-

cluding the Reporter's transcript of his shorthand

notes of the testimony taken, instructions given,

and proceedings had at the trial.
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Dated this 28th day of September, 1938.

Respectfully submitted,

GREEN & BOESEN
Attorneys for Plaintiff.

[Endorsed]: Filed September 29, 1938. [32]

And Afterwards, to wit, on Monday, the 31st day

of October, 1938, the same being the 102nd Judicial

day of the Regular July, 1938 Term of said Court;

present the Honorable James Alger Fee, United

States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit: [33]

[Title of District Court and Cause.]

ORDER DENYING MOTION FOR NEW
TRIAL.

This matter coming on to be heard on October 28,

1938, upon motion of the plaintiff for a new trial

in the above entitled case, the plaintiff appearing

by R. Powell, of his attorneys, and the defendants

appearing by Randall S. Jones, of their attorneys,

and after arguments thereon by counsel, the court

having taken the matter under advisement, and the

court being now fully advised.

It Is Ordered that the motion for new trial be,

and the same is hereby denied.

Dated this 31st day of October, 1938.

JAMES ALGER FEE
Judge

[Endorsed] : Filed October 31, 1938. [34]
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And Afterwards, to wit, on the 23rd day of No-

vember, 1938, there was duly Filed in said Court,

a Motion with stipulation attached, for order ex-

tending time to file bill of exceptions, in words and

figures as follows, to wit : [35]

[Title of District Court and Cause.]

MOTION FOR ORDER EXTENDING TIME TO
FILE BILL OF EXCEPTIONS.

Comes now the above plaintiff through his attor-

neys, Green & Boesen, and, based upon the stipula-

tion hereto attached marked Exhibit k 'A" and by

reference made a part of this motion, moves the

court for an order extending the time within which

plaintiff may prepare, serve, have settled, signed

and filed his Bill of Exceptions in the above-en-

titled cause up to and including the 31st day of De-

cember, 1938, and also for an order extending the

July, 1938, term of the above court for that pur-

pose up to and including the said 31st day of De-

cember, 1938.

GREEN & BOESEN
Attorneys for Plaintiff.

Due service accepted this 22nd day of November,

1938.

RANDALL S. JONES
Attorneys for Defendants. [36]
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EXHIBIT A.

[Title of District Court and Cause.]

STIPULATION EXTENDING TIME FOR
FILING BILL OF EXCEPTIONS.

It Is Hereby Stipulated and Agreed by and be-

tween the above parties through their respective at-

torneys, that the plaintiff may have up to and in-

cluding the 31st day of December, 1938, within

which to prepare, serve, have settled, signed and

filed his Bill of Exceptions in the above-entitled

cause; and

It Is Further Stipulated and Agreed that the

July, 1938, term of the above court may be deemed

extended for that purpose up to and including the'

31st day of December, 1938.

Dated November 22nd, 1938.

GREEN & BOESEN
Attorneys for Plaintiff.

RANDALL S. JONES
Attorneys for Defendants.

[Endorsed] : Filed November 23, 1938. [37]

And Afterwards, to wit, on Wednesday, the 23rd

day of November, 1938, the same being the 15th Ju-

dicial day of the Regular November, 1938 Term of

said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to

wit: [38]



Oregon Lumber Company et ah 33

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE
BILL OF EXCEPTIONS.

This matter coming on duly and regularly before

the above-entitled court for hearing upon the mo-

tion of the plaintiff herein for an order extending

the time within which to prepare, serve, have set-

tled, signed and filed his proposed Bill of Excep-

tions herein, and

It appearing to the Court that the parties to the

above-entitled action, through their respective at-

torneys, have stipulated that the plaintiff herein may
have up to and including the 31st day of December,

1938, within which to prepare, serve, have settled,

signed and filed his Bill of Exceptions herein, and

that the July, 1938, term of the above court may be

deemed extended for that purpose,

Now, Therefore, It Is Considered, Ordered and

Adjudged that the plaintiff in the above-entitled

action may have up to and including the 31st day

of December, 1938, in which to prepare, serve, have

settled, signed and filed his Bill of Exceptions in

the above-entitled cause, and that the July, 1938,

term of the above court may be deemed extended

for that purpose up to and including the said 31st

day of December, 1938.

Done in open court this 23rd day of November,

1938.

JAMES ALGER FEE
United States District Judge.

[Endorsed] : Filed November 23, 1938. [39]
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And Afterwards, to wit, on the 21st day of De-

cember, 1938 there was duly Filed in said Court, a

Motion with stipulation attached, for order dis-

pensing with the filing of a bill of exceptions, etc.,

in words and figures as follows, to wit : [40]

[Title of District Court and Cause.]

MOTION FOR ORDER DISPENSING WITH
THE FILING OF BILL OF EXCEPTIONS,
ETC.

Comes now the above plaintiff through his attor-

neys, Green & Boesen, and, based upon the stipula-

tion hereto attached marked "Exhibit A" and by

reference made a part of this motion, moves the

court for an order dispensing with the filing, pre-

paring and/or tendering of a Bill of Exceptions in

the above cause in connection with plaintiff's pro-

posed appeal from the judgment rendered in such

cause to the Circuit Court of Appeals for the ninth

circuit, and that all future steps taken by the above

plaintiff in connection with said proposed appeal

shall be in accordance with the Rules of Practice

recently adopted by the Supreme Court of the

United States for the District Courts of the

United States.

GREEN & BOESEN
Attorneys for Plaintiff.

Due service accepted this 19th day of December,

1938.

E.L. McDOUGAL
Of attorneys for Defendants. [41]
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EXHIBIT A.

[Title of District Court and Cause.]

STIPULATION WAIVING THE FILING OF
BILL OF EXCEPTIONS.

It Is Hereby Stipulated and Agreed by and be-

tween the above parties through their respective at-

torneys that no Bill of Exceptions need be pre-

pared, tendered and/or filed by the plaintiff in the

above cause in connection with jriaintiff's proposed

appeal to the Circuit Court of Appeals for the ninth

circuit, and that all future steps taken by the above

plaintiff in connection with said proposed appeal

shall be in accordance with the Rules of Civil Prac-

tice recently adopted by the Supreme Court of the

United States for the District Courts of the

United States.

Dated this 19th day of December, 1938.

GEEEN & BOESEN
Attorneys for Plaintiff

R. S. JONES
Of Attorneys for Defendants.

[Endorsed] : Filed December 21, 1938. [42]

And Afterwards, to wit, on Wednesday, the 21st

day of December, 1938, the same being the 38th Ju-

dicial day of the Regular November, 1938 Term of

said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to

wit: [43]
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[Title of District Court and Cause.]

ORDER DISPENSING WITH THE FILING
OF BILL OF EXCEPTIONS, ETC.

This matter coming on duly and regularly for

hearing before the above-entitled court upon the

motion of plaintiff herein for an order dispensing

with the preparing, tendering and/or filing of a

Bill of Exceptions in the above cause in connection

with the proposed appeal of plaintiff from the judg-

ment rendered therein to the United States Circuit

Court of Appeals for the ninth circuit, and

for an order that all future steps taken by plain-

tiff in connection with said proposed appeal shall

be in accordance with the Rules of Practice recently

adopted by the Supreme Court of the United

States for the District Courts of the United States,

which Motion is based upon the Stipulation on file

herein entered into between the attorneys for the

respective parties,

Now, Therefore, It Is Considered, Ordered and

Adjudged that the plaintiff in the above-entitled

action be and is hereby authorized and directed to

dispense with the preparing, tendering and/or fil-

ing of a Bill of Exceptions in said cause in connec-

tion with his proposed appeal from the judgment

rendered in such cause to the United States Cir-

cuit Court of Appeals for the ninth circuit, and

It Is Further Ordered that all future steps taken

by plaintiff in connection with said proposed ap-

peal shall be in accordance with the Rules of Prac-
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tice recently adopted by the Supreme Court of the

United States for the District Court of the United

States.

Dated this 21st day of December, 1938.

JAMES ALGER FEE
United States District Judge.

[Endorsed] : Filed December 21, 1938. [44]

And Afterward, to wit, on the 24th day of Janu-

ary, 1939 there was duly Filed in said Court, a

Notice of appeal, in words and figures as follows,

to wit: [45]

[Title of District Court and Cause.]

NOTICE OF APPEAL.

Notice is hereby given that Luther B. Lynch,

plaintiff above named, hereby appeals to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the following judgment: That certain

judgment heretofore entered in this action on the

4th day of August, 1938, which judgment became

final on the 31st day of October, 1938, by virtue of

an order made and entered on said date in this

action, signed by the Honorable James Alger Fee,

one of the judges of the above court, denying plain-

tiff's motion for a new trial.

GREEN & BOESEN
Attorneys for Appellant,

Luther B. Lynch.

Address: 1003 Corbett Building,

Portland, Oregon.

[Endorsed] : Filed January 24, 1939. [46]
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And Afterwards, to-wit, on the 24th day of Janu-

ary, 1939, there was duly Filed in said Court, a

Bond on appeal, in words and figures as follows,

to wit : [47]

[Title of District Court and Cause.]

UNDERTAKING ON APPEAL.

Know All Men by These Presents, that we Luther

B. Lynch, by his attorney, as principal, and Fidelity

and Deposit Company of Maryland, as surety, are

held and firmly bound unto Oregon Lumber Com-

pany and W. J. Eccles, Operating Trustee, defend-

ants above named, in the just and full sum of Two
Hundred and Fifty ($250.00) Dollars for the pay-

ment of which well and truly to be made, we, and

each of us, do hereby bind ourselves, our successors,

personal representatives and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 24th day of

January, 1939.

Whereas, the above named Luther B. Lynch, the

plaintiff in the above entitled court and cause, has

prosecuted an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse

the judgment of the District Court of the United

States for the District of Oregon, heretofore rend-

ered and entered in the above cause in favor of the

above defendants and against the above plaintiff.

Now, Therefore, the condition of this obligation is

such that if the said Luther B. Lynch, the principal
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herein, shall prosecute his appeal with effect and

answer all costs if the appeal is dismissed, or the

judgment affirmed, or answer such costs as the ap-

pellate court may award if the judgment is modified,

then the said obligation shall be null and void, other-

wise to remain in full force and effect. [48]

LUTHER B. LYNCH,
By B. A. GREEN,

His attorney.

Countersigned by:

CLARENCE D. PORTER,
Resident Agent.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By: CLARENCE D. PORTER,
Attorney-in-Fact

.

Due service accepted this 24th day of January,

1939.

RANDALL S. JONES,
Of attorneys for defendants.

[Endorsed]: Filed January 24, 1939. [49]

And Afterwards, to wit, on the 24th day of Janu-

ary, 1939, there was duly Filed in said Court, a

Stipulation as to the parts of the record, proceed-

ings, and evidence to be included in the record on

appeal, in words and figures as follows, to wit : [50]
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[Title of District Court and Cause.]

STIPULATION AS TO THE PARTS OF THE
RECORD, PROCEEDINGS, AND EVI-
DENCE TO BE INCLUDED IN THE REC-
ORD ON APPEAL.

It Is Hereby Stipulated and Agreed by and be-

tween the parties hereto, through their respective

attorneys, that the record on appeal in the above-

entitled cause shall include the following:

1. Motion, stipulation and order thereon author-

izing W. J. Eccles, Operating Trustee, to be made

a party defendant.

2. Amended Complaint.

3. Answer to Amended Complaint.

4. Reply.

5. Verdict.

6. Judgment herein.

7. Order entered August 4th, 1938, granting

plaintiff 60 days within which to file a motion for

a new trial.

8. Order entered August 4th, 1938, giving plain-

tiff 60 days within which to submit a bill of excep-

tions.

9. Motion, stipulation and order extending time

to file bill of exceptions—filed September 28th, 1938.

10. Motion for a new trial, with date of filing.

11. Order denying motion for a new trial, with

date said order was made and entered.

12. Motion, stipulation and order extending time

to file bill of exceptions—filed November 23rd, 1938.
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13. Motion, stipulation and order thereon dis-

pensing with filing of Bill of Exceptions.

14. Notice of Appeal, with date of filing. [51]

15. Bond on Appeal.

16. Order of court directing that certain original

exhibits be sent to the appellate court.

17. This stipulation.

18. Statement by appellant of the points upon

which he intends to rely upon appeal.

19. The following evidence and proceedings at

the trial which was stenographic-ally reported:

(a) All the testimony of the following wit-

nesses: Luther B. Lynch, Eva Lynch, Archie

H. Stark, Ted Hall, Sam Russett, James D.

Wirrick, Edward Wonsyld, Fred Harpell, Ed-

ward P. Stamm, Theodore P. VanArsdale, Del-

mar Olds, Richard Boardwell, Eva Lynch (in

rebuttal), and Luther B. Lynch (in rebuttal).

(b) Plaintiff's exhibits 1, 32, 34, and 35.

(c) Defendants' exhibits 24, 25, 26, 27, 28,

29, 30, 31, 33, and 36.

(d) All the instructions of the court to the

jury and defendants requested instruction

No. IX.

(e) All the objections and exceptions of the

plaintiff and defendant to the court's instruc-

tions and all the court's rulings in connection

therewith.

20. Stipulation of parties, through their at-

torneys, that the portion of the court reporter's
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transcript designated by them for inclusion in the

record on appeal contains all the facts, matters,

things, proceedings, objections, rulings, and excep-

tions thereto, and evidence material to the points

raised on this appeal.

21. Clerk's certificate.

Dated January 24th, 1939.

GREEN & BOESEN,
Attorneys for Plaintiffs.

E. L. McDOUGAL &

RANDALL S. JONES,
Attorneys for Defendants.

[Endorsed] : Filed January 24, 1939. [52]

And Afterwards, to wit, on, the 24th day of Janu-

ary, 1939, there was duly Filed in said Court, a

Statement of points on which appellant intends to

rely on the appeal, in words and figures as follows,

to wit: [53]

[Title of District Court and Cause.]

STATEMENT OF POINTS ON WHICH AP-
PELLANT INTENDS TO RELY ON THE
APPEAL.

Appellant does hereby make the statement that

in the prosecution of the appeal of this cause he

intends to rely upon the following errors, to-wit:

I.

The District Court erred in giving the following

instruction to the jury:
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"Also into that question enters the sugges-

tion which I made to you a while ago that the

plaintiff apparently considered that the place

was not one of great danger himself. If that

were the situation he could hardly charge neg-

ligence to the defendant for not knowing that

the place was dangerous when the plaintiff did

not think it was."

II.

The District Court erred in giving the following

instruction to the jury:

"Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-

gerous to him. If it was obvious that the upper

log should have been secured, why, then the

company might have been guilty of negligence

in failing to secure it."

III.

The District Court erred in giving the following

instruction to the jury:

"Again we have the same situation, that the

plaintiff himself [54] inspected the log and

came to the conclusion that it was not danger-

ous. It is doubtful if he can charge to the de-

fendant a failure to inspect."

IV.

The District Court erred in giving the following

instruction to the jury:
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"Now, the result of that is that if you should

find that the plaintiff himself did certain acts

which were the sole cause of the accident, then

you could not find that any act of negligence

on the part of the defendant was the proximate

cause of the injury, even though you find that

the defendant had been negligent."

GREEN & BOESEN,
Attorneys for plaintiff and

appellant.

Due service accepted this 24th day of January,

1939.

RANDALL S. JONES,
Of attorneys for Defendants.

[Endorsed]: January 24, 1939. [55]

And Afterwards, to wit, on Tuesday, the 24th day

of January, 1939, the same being the 67th Judicial

day of the Regular November, 1938, Term of said

Court; present the Honorable James Alger Fee,

United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit : [56]

[Title of District Court and Cause.]

ORDER TO TRANSMIT ORIGINAL EXHIB-
ITS TO APPELLATE COURT AS PART
OF RECORD.

Upon application of plaintiff for an order trans-

mitting to the United States Circuit Court of Ap-
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peals for the Ninth Circuit of the following Ex-

hibits, which were introduced in evidence at the

trial of the above cause, to-wit: Plaintiff's Exhibit

1 and Defendants' Exhibits 25, 26, 27, 28, 29, 30

and 31, and it appearing that plaintiff's Exhibit 1

and Defendants' Exhibit 26 are large, physical mod-

els, and that Defendants' Exhibit 25 is a very large

drawing, and that Defendants' Exhibits 27 to 31,

inclusive, are photographs and that, therefore, it

is impossible or impracticable to incorporate said

Exhibits in the printed record in this cause,

It Is, Therefore, Ordered that Plaintiff's said

Exhibit 1 and Defendants' said Exhibits 25 to 31,

inclusive, may be certified and transmitted by the

clerk of this Court to the United States Circuit

Court of Appeals for the Ninth Circuit as part of

the evidence in the above cause.

Dated January 24, 1939.

JAMES ALGER FEE,

Judge.

Due service accepted this 24th day of January,

1939.

RANDALL S. JONES,
Of attorneys for defendants.

[Endorsed] : Filed February 1, 1939. [57]
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And Afterwards, to wit, on the 24th day of Janu-

ary, 1939, there was duly Filed in said Court, a

Transcript of testimony, which includes stipulation

of parties to transcript, in words and figures as

follows, to wit: [58]

[Title of District Court and Cause.]

TRANSCRIPT OF TESTIMONY.
[59]

Be It Remembered That at the hour of 10:30

o'clock A. M., Thursday, July 28, 1938, the above

entitled cause came regularly on to be tried before

the above entitled court, the Honorable James Alger

Fee, presiding. The plaintiff appeared by Messrs.

Green & Boesen (By Mr. Boesen), and the defend-

ants appeared by Mr. Randall S. Jones, of counsel.

Thereupon proceedings were had as follows

:

Afternoon Session

1:40 P. M.

The Court: You may proceed, gentlemen.

(Opening statements were then presented to the

jury by respective counsel.)

Mr. Boesen: Mr. Lynch, take the stand, please.

LUTHER B. LYNCH,

the plaintiff herein, was thereupon produced as a

witness on his own behalf and, having first been

duly sworn, was examined and testified as follows:

[60]
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(Testimony of Luther B. Lynch.)

Direct Examination

The Clerk: State your name, please.

A. Luther B. Lynch.

The Clerk: Be seated. Luther B. Lynch.

Mr. Boesen: Q. Will you state your name to

the jury, Mr. Lynch? A. Luther B. Lynch.

Q. You are the plaintiff in this proceeding?

A. Yes, sir.

Q. How old are you, Mr. Lynch?

A. Thirty-six.

Q. How old were you on June 30, 1937?

A. Well, I was thirty-five years and approxi-

mately seven months, I guess, from October.

Q. When is your birthday?

A. Thirtieth of October.

Q. Thirtieth of October. You were thirty-five

years old, then, on the 30th of October preceding

June 30th, 1937? A. Yes, sir.

Q. Where do you live, Mr. Lynch?

A. Mosier, Oregon.

Q. How long have you lived up there?

A. I moved up there last September, last August

or September.

Q. Where did you live prior to that?

A. At Dee. [61]

Q. At Dee; and where is Dee located?

A. Twelve miles from Hood River, out towards

Mount Hood.

Q. Would that be south?
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(Testimony of Luther B. Lynch.)

A. I would think so. I am not able to say about

that

Q. You don't think it is south?

A. I would think it is, yes.

Q. Now, what is your occupation, Mr. Lynch, or

what was it before June 30th? A. Logger.

Q. Logger? A. Yes, sir.

Q. How long have you been working as a logger?

A. Well, I have been working in the woods, off

and on, since 1922, I guess, approximately that.

Q. Since 1922? A. Yes.

Q. In what part of the country 1

?

A. Well, mostly in Oregon and Washington.

Q. In the fir belt? A. Yes, sir.

Q. Have you ever followed any other occupa-

tion than that of hard labor ? A. No, sir.

Q. How much formal education have you had?

A. Fourth grade. [62]

Q. What was it? A. Fourth grade.

Q. Now, where were you employed on June 30th,

1937?

A. At Dee, Oregon, Oregon Lumber Company.

Q. For whom?
A. The Oregon Lumber Company.

Q. The Oregon Lumber Company, defendant in

this case? A. Yes, sir.

Q. How long had you been working for Oregon

Lumber Company prior to that date?

A. I think I went to work there in the last of

September. I wouldn't be positive.
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(Testimony of Luther B. Lynch.)

Q. The last of the September preceding June

30th? A. Yes, sir.

Q. So you worked there from September until

June, is that correct? A. Yes, sir.

Q. Now, what did you do during the time that

you were there working for that company?

A. Well, I worked in the woods, set chokers.

Q. Did you do anything else?

A. Yes, I worked a wiiile down on the pond,

cold-decking out of the pond.

Q. Cold-decking out of the pond?

A. Yes, sir.

Q. How long did you work at that? [63]

A. Well, I wouldn't be positive, but somewhere

around a month.

Q. And what were you doing the rest of the

time? A. Working out in the woods.

Q. And what were you doing out in the woods

when you were working there?

A. Setting the chokers.

Q. Around the cold deck, or other places?

A. Well, around cold decks and out in the woods

too.

Q. Now, what were you doing on June 30, 1937?

A. Setting chokers.

Q. Setting chokers,—where?

A. Out in the woods, at a cold deck.

Q. At a cold deck ?

A. You call it a cold deck.
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(Testimony of Luther B. Lynch.)

Q. Now, did you prepare a model to illustrate in

general the character of the work, and the situation

about the work, where you were working on that

day? A. Yes, sir.

Q. Is that that model here on the table?

A. Yes, sir, that is it.

Mr. Boesen: I think I will substitute, with the

Court's permission, the two models.

The Court: I wonder if it would not be nicer

if everybody could agree to using one model? Is

there any essential difference that cannot be ex-

plained by one model % [64]

Mr. Boesen: I'm sure I don't know, your Honor.

I haven't observed carefully enough the model that

is theirs. It doesn't look quite right to me. It is con-

ceded, Your Honor, that the model here is not

strictly to scale, for the simple reason that it is

based upon estimate, but it represents very well for

illustrative purposes the situation that existed right

there. I believe my witness can explain it easier with

this model than he can with the other.

The Court: Well, it looks simpler to me, but I

suppose you can try your own lawsuit as you see fit.

Mr. Boesen: I ask permission of the Court for

the witness to approach the model for the purpose

of explaining the situation.

The Court : Very well.

Mr. Boesen: Q. Will you take this pointer, Mr.

Lynch, and point out and explain to the jury the

various mechanisms and things on that model.
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(Testimony of Luther B. Lynch.)

A. Well, these top ones here are called the top

guy lines. This is the main line that goes down to

the donkey. This is the haulback that takes the rig-

ging back to the woods.

Q. You had better speak a little louder, I think,

Mr. Lynch.

A. These top strings here are called top guy

lines. This line here is called the main line, which

pulls the logs in from the woods. This one here is

the haulback that pulls the rigging back to the

woods to get the logs, and these are the buckle

guys here which are supposed to keep a tree from

buckling when [65] they pull on the top of it here

so hard, you see, that it puts so much strain down

in here that it will just buckle here in the center,

and that is why those guy lines are put on.

Q. Approximately how big a tree is that one

represented by the model'?

A. Well, I don't think it was much over two

and a half feet at the butt.

Q. Do you think that is about the size of it?

A. I suppose. Between two and a half and three

feet; it wouldn't be over that.

Q. You never measured it?

A. No, I never measured it.

Q. Approximately how high was it, do you
know?
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(Testimony of Luther B. Lynch.)

A. No, I don't know that either, but it was

somewhere between a hundred, and a hundred and

twenty feet high.

Q. Now, will you explain the rest of the mechan-

ism there?

A. Well, these logs here,—these are logs—we

was pulling them into the cold deck. There was

quite a little pile of them.

A Juror: Can't hear.

Mr. Boesen: Q. You will have to speak louder.

A. There was quite a little pile of them, you

know. I don't know just how many.

Q. How high would the pile be*?

A. Well, I should think from ten to fifteen,

maybe a little [66] higher ; sometimes it was higher,

sometimes it was lower.

Q. Do you remember approximately how high it

was at the time that you were hurt?

A. Ten or fifteen feet high.

Q. Now, can you make an estimate of the num-

ber of logs in it ?

A. Well, I wouldn't estimate over fifty logs;

maybe a little more, maybe a little less.

Q. Now, will you explain the rest of the mechan-

ism? A. Well, we were pulling out of here

—

Q. No, just a minute. I don't think you have

covered all the things you have on the model.

A. Well, except these—it had five top guy lines

on the top, but one of them over here was just lay-



Oregon Lumber Company etal. 53

(Testimony of Luther B. Lynch.)

ing loose, because when they logged around this side

of the tree here, they was coming around this way

with their logging, they moved this guy line that

was in the road, that they couldn't get by, they

kept hanging up on it when they came in with

turns

Mr. Jones: There is no charge that there was

anything wrong with the guy lines or with the

rigging in any way, absolutely, in no sense that

there was anything wrong with the rigging at the

tree, but what happened some fifty feet away.

The Court: Sustained.

Mr. Boesen: Q. Explain the two blocks you

have on it. What are they?

A. High-lead block and haul-back block. [67]

Q. How heavy is that high-lead block 1

?

A. I think they range from fifteen to seventeen

hundred pounds.

Q. Was this a light block or heavy?

A. I think it was a light block.

Q. And what was the other one?

A. The haul-back.

Mr. Jones: The same objection to all this type

of testimony.

Mr. Boesen: The only thing I am explaining

here is the model.

The Court: Yes, but I don't think there is any

necessity of going into so much detail. Sustain the

objection.
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(Testimony of Luther B. Lynch.)

Mr. Boesen: Q. Will you explain what the

mechanism with the spools is?

A. They are drums on the donkey.

Q. That is the donkey engine there?

A. That is the donkey engine, and the spools

are drums which are rolled by means of a gear.

Q. What does the stick on this side of the tree

represent %

Mr. Jones : Now, if Your Honor please, there is

no charge of negligence about any snags, or any-

thing

Mr. Boesen: I am not basing any charge, Your

Honor,

The Court: Go ahead.

A. It is a short snag that was standing there

that the "cat" more generally came up around

—

sometimes it would come around it, sometimes it

would come around below it, when it would come

around then to pick up the logs. [68]

Mr. Boesen: Q. Now, where was the landing

with respect to that spar tree?

A. Well, it was down in this direction. I believe

it was a little straighter down the hill than what

this road is.

Q. How do you mean, straighter down the hill?

A. From the tree I think it was

Q. In that direction? In the direction you are

moving the pointer? A. Yes, sir.

Q. And how far, approximately, was the land-

ing from the spar tree?
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A. Oh, approximately seven or eight hundred

feet.

Q. Now, what is represented by the small sticks

sticking out of the model away from the taller ones %

Do you see what I mean ? The front of the logs, the

little stump sticking up there.

A. Oh, this stump were right on the edge of the

hill, where the hill broke off and started down, by

the side of the "cat" road.

Q. What is the contour of the ground, generally

speaking, where this logging was being carried on?

A. Well, I believe this side was a little steeper

than what the model shows.

Q. What did it run down into?

A. It run down into a canyon.

Q. And where did the spar tree set with respect

to the canyon?

A. You mean this spar tree? [69]

Q. Yes.

A. Well, right on top of the hill, right on top

of the ridge.

Q. And what was on the other side of the spar

tree?

A. Well, it run back comparatively flat for a

ways and then dropped off into another canyon.

Q. Can you give an idea there of how those logs

were brought in by means of that process by oper-

ating it? A. Yes, sir.

Q. Will you do that. Get out of the way, so the

jury can see.
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A. Yes, sir. These are chokers,

The Court: Of course, I don't see that this is

quite competent, Mr. Boesen.

Mr. Boesen: What was it, Your Honor?

The Court: I say, what difference does it make

how they are brought in % All this relates to a propo-

sition after they got there and after they got at-

tached to the "cat", as I understand. What differ-

ence does it make?

Mr. Boesen: The purpose is to show what mech-

anism brought in the logs, the working under the

logs in getting the logs out of there. In other words,

it was one full operation; the whole thing was be-

ing worked together. That is the purpose of it. In

other words, it will become very material in connec-

tion with the orders received by Mr. Lynch, I think.

The Court: All right.

A. Well, instead of pulling one choker—that is,

they call [70] them pulling chokers—instead of hav-

ing one choker they was pulling two chokers, and

more times than not they brought in two logs instead

of one. Once in a while they would bring in one,

where they didn't have two handy, where one was

too big for two to be brought in; they would just

bring them right in here like that and they would

rim them in there just the way they happened to

land and unhook them and back to the woods to

get more.

Mr. Boesen : Q. Now, what were your duties in

connection with that operation, specifically?
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A. I was setting chokers for the "cat".

Q. What do you mean, setting chokers for the

"cat"?

A. Setting chokers on these logs here for the

caterpillar that was taking them down to the land-

ing.

Q. How do you put a choker around a log?

A. Well, you have got to

Q. Just a moment. May I use your model

choker? Will this help you in showing how it is

done ?

A. Well, more likel}T
it is done, if they can at all,

they just throw it over the top and bring it back

under and then you are right there ready to hook it.

If you hung it through this way, then you have

either got to climb over the log, go around, and that

all takes time.

Q. Now, how many logs did the caterpillar or

Cletrac,—or what was that? [71]

A. A Cletrac caterpillar.

Q. How many logs does that normally haul?

A. Well, I would say, normally, five or six logs

at a turn.

Q. And your job was what?

A. Setting chokers for the caterpillar.

Q. Well, who hooked them onto the caterpillar?

A. Well, the other choker setter, hooking chok-

ers onto the fantail.

Q. And you didn't do that?
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A. No, I didn't.

Q. Well, now, you were setting chokers in the

pile, is that correct? A. Yes, sir.

Q. Well, how about the yarding,—would that

be stopped, or would it be carried on, or what, as

you were doing that work?

A. Well, the boss told us to stay out of the way

of this yarder and not hold it up.

Q. Who was that that told you that?

A. The woods boss.

Q. Now, did anything happen to you on June

30th, 1937? A. Yes, sir.

Q. What? A. Well, I got my neck broke.

Q. Well, now, will you describe to the jury

exactly how the accident happened, in your own

way. [72]

A. Well, there was a turn of logs went out here

with the caterpillar, and there was two logs riding

on top of the turn that just pulled out of the pile

here, that was laying on top when the logs went out,

and they didn't come off, and down here at this

stump there was some big flat rocks in there, and

the caterpillar would get on those and have a ten-

dency to slide over those and himg up quite a lot

on this stump. This log himg up on this stump, and

the other choker setter unhooked it from the cater-

pillar and it stayed there and these other two logs

stayed, too, and I was up here by the chokers where

the "cat" had dropped them, and the other choker

setter
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Q. By the way, how did the caterpillar come in

there from that operation? Can you point that out?

A. The caterpillar came in, they left the road

here and

Q. Just a minute; you will have to stand around

this way.

A. It left the road in here and either came

around this snag or this side of it and made the

turn in there, and then it would back up to the

pile and then go on.

Q. What was on the other side of the stump

that you have there, if anything ? Was that clear or

not? A. Over here?

Q. Yes.

A. Yes, there was sticks and stuff in there, and

the ground sloped down there some because the

logs and the "cat" had drug it out. [73]

Q. I mean on the other side of the stump,

towards the donkey.

A. Well, I don't know that there was anything

in there but sticks, possibly, and limbs.

Q. Did the caterpillar come up in that direction ?

A. It did come up through there when we was

getting logs from the other side of the tree, and it

went out through there sometimes.

Q. Well, continue with your description of how
the accident happened.

A. Well, those two logs, as I say, dropped off

with this one when it hung up, and the choker set-
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ter that went down here unhooked this log, hollered

up to me, said, "Bring two chokers". I picked up

these two chokers and took them down there, and

he took one of the chokers and threw it over this

top log, which was very easily choked, and he said,

"Snare that one there so we can get them out of

the wTay", and I poked my choker through there,

stuck her down through here, and when I reached

under here and went under to get this choker, when

I raised up and started to hook her it hit me. When
I looked at this log before I went under, it looked

perfectly safe to me, and what knocked it down I

don't know, but I heard the other choker setter

holler to me just a fraction before it hit me.

Q. Why couldn't you slip the choker endwise

right over the log?

A. Because this other log was afoul right on

the end of it.

Q. You mean the top log was? [74]

A. The top log was laying right on the end of it.

Q. How big a log was that top log?

A. That I don't know, but I would guess some-

thing like two feet—or three feet through.

Q. How big was the bottom log that you were

putting the choker around?

A. It was somewhat smaller.

Q. Approximately what size?

A. About two feet.

Q. How long was the log? A. Forty feet.
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Q. Now, was there any other way that you could

put that choker on the log ?

A. Yes, there was another way that you could

put it on.

Q. How do you mean?

A. You could have stuck the choker under here

if you could have got it—but you couldn't get it

up between these logs—if you had had something

to have pulled it up through there, which we didn't

have.

Q. Why didn't you stand on the other side of the

log and put it under?

A. Couldn't, because this other log was there.

Q. Was there any other way that you could set

that choker on that log without getting under it at

all? A. No, sir. [75]

Q. And can you explain why?

A. Well, this other log was here against this

stump. You couldn't pull the choker up through

there, because the hole of it was just a little bit

bigger than the nubbin, you couldn't get your hand

down through it to pull it up.

Q. How did you get it under the log there?

A. Well, I stuck it down through the hole there

and pulled it through imder the log.

Q. You mean you got clear through under the

log, on the bottom side?

A. I got under the log here, stuck my hand

through under the bottom log and pulled the choker

through.
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Q. Now, was there any way that caterpillar

could get in to get another load without getting

those logs out of the way?

A. No, not without—not without a lot of trouble.

Q. What do you mean, "a lot of trouble'"?

A. Probably he could have went out around

through here, if he had wanted to have cleaned out

a road and made one.

Q. Would he have anything in the road of the

yarding apparatus if he had gone out that way?

A. No, I don't believe he would.

Q. Well, now, was there any way that you could

get that log off the top before you set the choker?

A. Well, there was no way to get it off, unless

we waited for the "cat" to come back and knock

it off, or else took the rigging [76] here and pulled

it down and jerked it off.

Q. Well, why didn't you take the rigging there

at the tree and pull it off?

A. Well, they had told us not to hold up the

cold-deck rig, and that is the reason we didn't; we

didn't want to hold that up.

Q. Who told you that?

A. The camp boss.

Q. Who was that? A. Mr. Wonsyld.

Q. Why didn't you wait until the caterpillar

got back to have pulled that off?

A. Well, we was supposed to keep that cater-

pillar going too.
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Q. What do you mean, you were supposed to

keep the caterpillar going?

A. Well, we were supposed to have those chok-

ers set when they got back there, so as to be ready

to go out with another turn.

Q. Had you received any orders in that regard?

A. We had, and it was an established rule among

all the men.

Q. Who gave you those orders ?

A. Well, the camp boss was the one that gave us

the orders.

Q. Who was the camp boss?

A. The camp boss?

Q. Yes, who was he? A. Mr. Wonsyld.

Q. I believe you may take the stand now. Now,

how much time [77] did you have in the performing

of the work of setting chokers for that caterpillar?

A. Well, I figure he would, approximately, on

the average, make a trip every ten minutes, on the

average, and maybe we would get a couple of chok-

ers set in there and they would come in, a turn,

and would knock them off and we would have to

set them over, so, therefore, we was right on our

toes to keep them chokers set.

Q. Now, were there any other features around

about the mechanism there to distract your atten-

tion, or anything of that sort, to what you were

doing, if you remember?

A. We had been afraid of those blocks on that

tree that morning.
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Q. Will you state why %

Mr. Jones: Just a moment. I move to strike the

reference to the blocks and move that the jury

be instructed to disregard it.

The Court: The objection is sustained.

Mr. Boesen: May I make a statement, Your

Honor.

The Court: No; the objection is sustained.

Mr. Boesen: Q. Well, now, going back to the

accident again, can you describe, in your own words,

just what happened at the time the log slipped off
1

?

A. Well, I remember it hit me in the head, took

me down and forward, and I remember I felt my
neck crack, and then I felt my face hit the dirt and

then I don't remember any more until I came to

out from under the log. [78]

Q. Do you know how long afterwards it was

that you came to?

A. No, I don't know. Possibly a minute, two

minutes.

Q. Well, what happened to you there after-

wards %

A. Well, when I came to the other choker setter

was trying to lift me up, and I grabbed my head

with my hands and pushed it up and told him to

leave me alone a minute until I could get my breath.

Q. What was your physical condition, as you

remember it? How did you feel, in other words?

A. Well, my neck felt pretty bad and I felt

like
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Q. What do you mean, you felt pretty bad?

A. Well, I had to push it up and hold it with

my hand.

Q. Was it paining, or anything like that?

A. Yes, sir, it surely was.

Q. Well, how did you feel otherwise?

A. Well, I felt like I had about a thousand-

pound weight sitting right over my heart; I couldn't

hardly get ray breath.

Q. Anything else?

A. Well, that is the most that I felt right then

at that time.

Q. Well, then what happened to you after that?

A. Well, I laid there a minute until I kind of

got to breathing, and then a couple of the men
helped me, one on each side, and we started to walk

down to the landing, approximately got half way

and I couldn't make her, and then I laid down

again, and then they brought up the stretcher. [79]

Q. And what did they do with you after they

got you on the stretcher?

A. Took me down to the landing and laid me
there in the shade of the oil house until the truck

came.

Q. Then what did they do? Describe it all.

A. Laid me on the log truck, just on a little deck

in back of the cab on a log truck, taken me out to

the camp, and then they loaded me out of that into

a big car with a box on it and taken me to Hood
River to the hospital.
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Q. What treatment did you receive in the hos-

pital at Hood River, do you know?

A. Well, I didn't receive any for a day or two;

just gave me shots.

Q. And what did you receive after the day or

two, then?

A. Well, they taken X-rays of my neck, and

then they put sand bags around my head to hold it,

put me on a bed with a board under it to hold me
straight.

Q. How long did you stay in the hospital there

in Hood River?

A. Well, I am not positive, but I think about ten

days.

Q. And then what happened to you after that?

A. They put a plaster of Paris cast on my neck

and moved me to Portland to the St. Vincent's.

Q. St. Vincent's Hospital? A. Yes, sir.

Q. And how long did you remain in St. Vin-

cent's Hospital? [80]

A. I don't think but about five days.

Q. And what treatment did you receive there ?

A. Well, they just taken the plaster of Paris

cast off and put a collar on me.

Q. A collar—what do you mean? Will you de-

scribe that to the jury?

A. Well, it was a rig that set over my shoulders

here, over both shoulders, and came down to the

side, this far in front and about that far in the

back, and had a chin—a place that went over my
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chin and went on the back of my head ; each one had

a bar in with an adjustment on it that they could

screw up and down and make it tight or loose, see

;

that held my head up.

Q. Now, how long did you wear that collar?

A. Well, I think about four months.

Q. Do you remember approximately when it

came off? A. In October sometime, I think.

Q. Last October? A. Yes, sir.

Q. Have you worn any brace of any description

on your neck since that time?

A. No, sir, I haven't.

Q. Well, now, what was your condition during

that time with respect to pain, and that sort of

thing, if any?

A. Well, I had lots of pain while I was wearing

that collar. Q. Pain where? [81]

A. All in my neck and back of my head, my chin,

kept me sore all the time.

Q. Is that the only pains you experienced during

that time?

A. No ; on the first I had lots of pain in my back

on the first. Q. What part of the back?

A. Between my shoulders and down in here.

Q. Down in the—the witness refers, I think, to

the lumbar region.

A. In the lower part of my back, and up here

too.

Q. How long did that back continue to bother

you? A. Oh, almost six months, I think.
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Q. Has that been bothering you since that time?

A. It has comparatively wore off. It bothered

me some when the doctor sent me out to try and pick

strawberries a half a day.

Q. Is that the only time it has bothered you re-

cently? A. Yes, sir.

Q. How has your neck been getting along re-

cently %

A. Well, in the last four months my neck has

really been hurting worse than it did the month

after I had the collar off.

Q. How do you mean it hurts worse? What part

of it?

A. Why, right back in there where it was broke.

Q. Do you mean hurt to touch it, or ache, or

what?

A. No, sir, it just starts aching when it gets

tired.

Q. How is your head? [82]

A. It goes on up those leaders into my head and

gets in back of my eyes and gives me a headache.

Q. How often does that happen?

A. Well, every day if I don't rest it awhile.

Q. How is the movement of your neck?

A. Well, I can't put it back and I can't move it

sideways.

Q. You mean can't move it back at all?

A. Not very far.

Q. How about sidewise motion?

A. Well, it has got some sideways motion in it.

Q. As much as you had before? A. No.
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Q. Half as much? A. Just about, I think.

Q. Do you mean you can't move it any farther

than that, or just that it hurts if you do move it?

A. Well, it hurts. You can take hold of it and

push it around, but it hurts.

Q. Where does it hurt when you do that?

A. In here.

Q. Has it affected you any other way? I mean

physically? A. Well, no, I don't think so.

Q. Now, have you done any work since you were

hurt on June 30th of 1937? A. Yes, sir. [83]

Q. What work have you done?

A. I picked—tried to pick strawberries a half-

day.

Q. And when was that ?

A. Well, I am not positive what date that was.

Q. Approximately how long ago?

A. Oh, approximately a little over a month ago.

I couldn't tell you.

Q. At whose suggestion was that?

A. Dr. Sabin's.

Q. By the way, what doctor treated you after

you were hurt?

A. Dr. Wells at Hood River, and Dr. Sabin at

Portland.

Q. A doctor of your selection ? A. No, sir.

Q. Whose? Whose selection?

A. Well, he was just sent in.

Q. A hospital association, the company, or what?

A. The company called Dr. Wells from the

office.
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Q. I mean Dr. Sabin?

A. He was just sent in. I don't know who sent

him in.

Q. Is he treating you yet? A. Yes, sir.

Q. Now, what was the result of this work that

you did picking strawberries'?

A. Well, it just knocked me out completely.

Q. How do you mean? Describe to the jury.

That doesn't mean [84] much to the jury.

A. Well, it put me back on the blink until I

couldn't hardly get up and down for two or three

days, and it also hurt my neck pretty bad, and head.

Q. Have you tried working any since that time?

A. I tried picking a few cherries on the bottom

limbs when the cherries were ripe.

Q. When did you try that?

A. Oh, possibly two weeks and a half after the

strawberries.

Q. Now, what wages were you earning at the

time you were hurt?

A. Five dollars and forty cents a day.

Q. How many day a week were you working?

A. Six days.

Q. Now, returning for a moment to the scene

where you were hurt, was there—withdraw that.

What was the total crew working with you, the

crew in which you were working?

A. Well, the regular crew on that was two cater-

pillars and three

i
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Mr. Jones: Now, just a minute. I object to any-

thing except what was there on the day of the

accident.

Mr. Boesen: Q. All right, confine it to the day

of the accident.

A. Well, there was two choker setters and the

caterpillar.

Q. Was there any supervising employee of any

description over you? [85] A. No, sir.

Q. Do you know what a rigging slinger is?

A. Yes, sir.

Q. What is a rigging slinger?

A. A rigging slinger is a man that takes charge

of the choker setters and shows them which logs to

take and how to take them and supervises over the

job and where he places them.

Q. Do they ever call him anything else ?

A. Yes, they call him rig slinger and head rigger

and rig puller.

Q. Is his job always the same as you describe?

A. Yes, sir.

Q. Does he always work around the cold deck?

A. No, sir, not always.

Q. Where else does he work?

A. He works out in the w^oods too.

Q. Duties the same out there ? A. Yes, sir.

Q. Now, was there any rigging slinger or com-

parable employee employed by the defendant on this

job at which you were working?

A. There was none at the tree.
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Q. None at the tree ? A. Yes, sir.

Q. Was there out in the woods'?

A. Yes, sir, they had a rigging slinger out in

the woods.

Q. Well, did the rigging slinger out in the woods

have anything [86] to do with hauling the logs out

of the cold deck? A. No, sir.

Q. Now, if there had been a rigging slinger

there what would be his duties?

Mr. Jones : Just a moment. That is calling for a

conclusion of the witness

The Court: Objection sustained.

Mr. Jones: —on a point that he has not shown

any qualifications to answer.

Mr. Boesen : Q. How long have you been work-

ing in the woods, Mr. Lynch?

A. Well, I have been working in the woods, off

and oil, since '22.

Q. Are you familiar with the duties of a rigging

slinger in the woods generally in the Pacific North-

west? A. Yes, sir.

Q. Well, now, I will ask you what his duties

normally consist of around an operation such as you

were working on here at a cold deck?

Mr. Jones: I further object on the ground that

there is no showing of any kind that there was any

necessity for having a rigging slinger there, conse-

quently what his duties are or might be is purely

conjectural and a conclusion and not having any

direct bearing on the case and is immaterial.
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The Court: The objection is overruled.

Mr. Jones : May I have an exception. [87]

The Court: Yes.

Mr. Boesen: Will you read the question, Mr.

Reporter, please.

The Court: That is a question for the jury, as

to whether there was any necessity for him.

(The last question was thereupon read.)

A. Well, a rigging slinger, sometimes they often

call him a bull chaser around a cold deck, he does

the same work as a rigging slinger will out in the

woods, he directs the choker setters, tells them where

to take the logs and where to choke them, and super-

vises the work in general and watches out for dan-

gerous logs, and stuff of that kind.

Mr. Boesen : Q. Well, is there anything of that

that you couldn't do there yourself as effectively as

a third man, with respect to those duties'?

A. I just didn't get that.

Q. I say—you were referring to the duties of a

rigging slinger on a job such as that. I say, are

there any of those duties that you could not do as

effectively yourself as a choker setter, yourself being

there 1

A. Well, yes. If I had been a rigging slinger I

would have hired out for one.

Q. You would what?

A. If I was a rigging slinger I would hire out

for one.

Q. You would what?
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A. I would hire out for one if I was a rigging

slinger. [88]

Q. Are you able to go to work now?
A. Well, I don't feel like I am, and the doctor

says I am not.

Q. Why not?

A. Well, I just don't feel like my neck will

stand it. It did show it when I tried to pick straw-

berries.

Q. Well, if you stay in the condition that you

are in now will you ever be able to work in the

woods again? A. No.

Q. State what—explain the duties working in

the woods and why the condition of your neck as it

is now would interfere with it?

A. Well, a man working in the woods has got to

be able to move his head and look 'most all direc-

tions pretty fast in order to stay in the clear and

keep from getting killed, and, also, you have to

carry heavy loads with heavy blocks over your

shoulder, up hill and down hill, in the logging

camps.

Q. You figure you can't do that with your neck

as it now is ? A. No, sir.

Q. Has there been any improvement in the last

few months?

A. Well, I can't say as there has, to my notion,

the way it feels.

Q. What doctors, Mr. Lynch, have examined you

since—well, since you were hurt?
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A. Well, Dr. Wells, Hood River, and Dr. Sabin

here at Portland, Dr. Blosser at Portland. [89]

Q. Did all those doctors treat you?

A. No, sir.

Q. What doctors didn't treat you?

A. Well, Dr. Wells didn't do nothing but

Q. Well, you were under his care for a while ?

A. I was under his care up there, yes.

Q. Did Dr. Sabin treat you? A. Yes, sir.

Q. Did Dr. Blosser treat you?

A. He has treated me a little.

Q. What other doctors have examined you?

A. Well, Dr. Berg.

Q. At whose request did Dr. Berg examine you ?

A. The company.

Q. You mean the defendant?

A. The defendant, yes, sir.

Q. More than once?

A. Yes, he examined me twice.

Q. How long ago was the last occasion of his

examination ?

A. Oh, I should think a couple of weeks.

Q. And what did he do to you when he examined

you? I mean how did he conduct his examination?

A. Well, he just asked me a few questions about

my back and my neck, and then he walked around

behind me and got hold of my head and twisted it,

and twisted it one way pretty hard [90] and hurt it

and give me a headache for a couple of days, and

then he had X-rays taken.
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Q. Have you been examined by any other doc-

tors? A. Dr. Akin

Q. Were you examined by Dr. Akin?

A. Dr. Akin examined me too.

Mr. Boesen: I think that is all.

Cross Examination

By Mr. Jones:

Q. "Who is your family physician?

The Court: Just a moment, now, before you

start cross examination,—take a short recess.

(A short recess was thereupon had, after

which proceedings were resumed as follows:)

Mr. Jones: Q. Who is your family physician?

A. Dr. McCann, at Hood. River, was the last one.

Q. Have you consulted him since you have had

this injury?

A. I have seen him a time or two.

Q. And has he examined you? A. No, sir.

Q. You have had no treatment nor any kind of

examination, as a result of this injury, from Dr.

McCann? A. No, sir.

Q. Now, how far was the stump by the side of

the tractor road from the spar tree where the acci-

dent—the stump closest to [91] where the accident

happened ?

A. Well, the stump where the accident happened

is approximately fifty feet. I didn't measure it.

Q. That is on a straight line to the stump from

the spar tree? A. Yes, sir.



Oregon Lumber Company etal. 77

(Testimony of Luther B. Lynch.)

Q. Now, the ends of the logs—which side of this

stump were they, on the down-hill or up-hill side

from this stump?

A. Well, there was one of them against the

stump.

Q. You say that one log touched the stump?

A. There was the end of one log against the

stump on the up-hill side.

Q. How many logs were there? A. Three.

Q. How many logs did not have chokers on when

you left the spar tree ?

A. There was two dropped off there—I think

that was up that road—the turn.

Q. And then the third log, is that the one that

you said they removed the choker from?

A. Removed the choker from the "cat".

Q. Yes. So that at the place where the accident

happened you say there were three logs?

A. Yes, sir.

Q. Now, may I step to the table. Will you take

three of your logs here and put them in the

position that they were so as to show how they were

piled at the time, or how they were lying. [92]

A. At the time ?

Q. All right, go ahead.

Mr. Boesen: The jury I don't think can see.

The Court : Well, let him pile them, then he can

explain it.

A. To the best of my knowledge they were lay-

ing like this. Of course, these logs are a little too
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long. The ends wouldn't be back that far, because

they were only forty feet long, and the stump was

only approximately fifty feet from the tree, or

probably a little over, but to the best of my knowl-

edge they were lying about like that, with the one

with the choker on against the stump and the other

one on top of it about like that.

Mr. Jones: Q. Now, show on your model here

the general direction of the roadway as it passed

this stump this way ; where would the road be going?

A. Well, it would be going from the tree down

here, varying just a little here, down the side of the

hill. It was varying just a little here at this stump.

Q. Was this log lying against or close up to the

side of the roadway?

A. Yes, that is the end where the log would be.

Q. And it touched the stump ?

A. Right against the stump.

Q. Then how close to it was the bottom of the

two logs that were involved?

A. Well, it was pretty close. There was only a

hole I would [93] say probably that big between

them.

Q. And then this other log, that was on—the

end was on top of that? A. Yes.

Q. The ends of all of these logs were approxi-

mately fifty feet from the spar tree?

A. Well, approximately. I wouldn't say they

were all even, but pretty close.
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Q. Pretty close, anyway. Did any of them ex-

tend down past the stump?

A. No, I don't think so.

Q. All right, you may take the witness stand.

Where were you when the logs fell?

A. I was under there setting the choker.

Q. You mean you were up by the spar tree?

A. No, I was—I was in

Q. No, when the logs came off of the turn where

were you ?

A. I was up by the spar tree, up by where the

"cat" dropped the chokers.

Q. And who else was. at the spar tree at the

time?

A. Well, Mr. Harpell was setting chokers with

me. He was

Q. Where was he?

A. He was down at the stump.

Q. Where was Mr.— Who else was there? The

chaser ?

A. He was—said he was over on the other side

of the tree [94] flagging in a turn.

Q. You don't know where he was?

A. No, I don't know.

Q. Now, was there anybody else there besides

you two choker setters and the chaser ? A. No.

Q. The engineer was down on his engine ?

A. Yes, sir.

Q. And Mr. Harpell, where did he go, or what

were his movements and actions after the logs came

off of the turn?
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A. Well, when the "cat" pulled out and the logs

came off, why, he turned to me and he said, "Bring

down two chokers", and I did.

Q. And then what did he do?

A. He taken one off of my shoulder and threw

it over the top log.

Q. Did he wait right there for you ?

A. Yes, sir.

Q. Did he go on down the road at all and watch

the "cat"? A. Not that I seen.

Q. If he did you don't know? A. No.

Q. Well, now, I tried to watch as best I could

when you were showing how you stood to put those

chokers on, but I couldn't see from where I was.

Would you mind showing again just where—come

around on this side, so that everybody can see;

come around where I am, and just show where you

stood when you started to [95] put the choker on.

A. Well, I was down approximately close to the

end of the logs, because I was below Harpell where

he was choking his log here. When he struck his

through and started to choke it I stuck mine

through there and then I reached around the bottom

of this log and stuck it through.

Q. Now, I don't understand. Instead of using

this pointer, come right here closer with your finger

and put it down exactly where you were standing.

A. Well, now, that is a pretty hard thing to say

exactly.
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Q. Well, were you on this side of the log; or on

this side? A. I was on this saide of the log.

Q. All right. Then where did you first put the

end of the choker? A. Up through here.

Q. On the ground?

A. No, between the two logs.

Q. Between the two logs. And then what did

you do with it?

A. Reached around the end of this log, pulled it

through here and stuck it down through.

Q. To the ground? A. To the ground.

Q. Then what did you do?

A. I reached through here with my arm and got

it and pulled it out.

Q. Then what did you do?

A. Raised up and started to hook it, then it hit

me. [96]

Q. You were kind of in under this log at the

time? A. Yes, sir.

Q. Just how far hack from the end were you

when you were under that log?

A. Well, I don't know. It couldn't have been

very far.

Q. Well, were you on your hands and knees?

A. No, the best I remember, I was just about

like this, on my knees and on my
Q. Well, the end of the choker was sticking

through underneath the lower log when you were

on the ground, is that right?

A. No, I had hold of it.
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Q. Well, it would have been on the ground, only

you had hold of it ? A. Yes.

Q. Now, supposing that these were the two

logs,—was the choker under the end something like

that?

A. It was under here and then over and under

like this.

Q. I see. Now, take that little piece, will you,

and show just where the choker was at the time?

A. Well, it was

Q. Can you step around just a little.

A. It was over the top of this log.

The Court: Speak louder. I can't hear.

A. It was over the top of this bottom log and

then back underneath it. That is the way I set

it. [97]

Q. (By Mr. Jones) : Now, the other log was here.

Now, then, just point to where you were and had

hold—you had hold of the low end there, the back

end there, did you?

A. Yes, sir, I had hold of the low end and also

the hook on the choker ready to hook it.

Q. Now, this choker hook, of course, slips up

and down the full length of the choker, so that this

end here, you were trying to pull this down here to

hook it in like this, on the ground?

A. Not on the ground.

Q. Close to the ground?

A. Probably up somewhere like this.
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Q. About how far from the ground would it be

as you wrould hook it up %

A. Well, I wTas down on my knees. I would have

hooked it up then with my knees up here.

Q. And at that time your head and part of your

shoulders were under the upper log?

A. Yes, sir.

Q. All right, I think that is all
;
you may take

the stand. Where was Mr. Harpell at that time?

A. That I don't know. He sounded like he was

up the hill when he hollered at me to look out just

before the log hit me ; that is all I can say.

Q. Now, did you do anything to the log, toucm

it or anything, before you went under it % [98]

A. I put my hand up on it and it looked com-

paratively solid.

Q. The upper ends, how far apart were they?

A. Well, that I couldn't say either.

Q. Oh, roughly?

A. Well, I would roughly say six or seven feet.

Q. And both of the logs, the upper ends of both

of these two logs, were in the skidroad?

A. Yes.

Q. And the lower ends were, of course, also in

the skidroad, but one log resting on the other and

over toward the left side of the skidroad as you

looked down to the landing? A. That is right.

Q. Now, the lower end of the lower log didn't

quite touch the ground, did it?

A. No: there was a hole under it.
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Q. Well, the road ran away from the spar tree

at a certain angle, and just about at the stump it

became a little greater, didn't it?

A. It dropped off, yes.

Q. And then one end of the lower log projected

out over that on top a little, didn't it?

A. Not very much of a hole under it, though.

Q. Well, it projected out enough so that you

could see daylight under the log?

A. Enough so that I could get my hand under it.

Q. Yes. Now, how many camps have you worked

in where they [99] were using some sort of a tractor

as a swing?

A. The Oregon Lumber Company is the only one.

Q. How mauy camps have you worked in where

there was a tractor used in moving the logs?

A. Oregon Lumber Company is the only one.

Q. Now, a rigger that you testified to is the

strawboss of the choker setters on the yarding crew,

isn't he? A. Yes, sir.

Q. He is a man that knows how to splice cable

and to change lines and to put out new roads, and

all that sort of thing ? A. Yes, sir.

Q. In other camps that you have worked in they

had other methods of logging besides chokers ?

A. Besides chokers?

Q. I mean besides tractors. A. Yes, sir.

Q. How long have you worked altogether in the

woods? You said you came to Oregon in 1920.

A. 1922.
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Q. '22. Had you worked in the woods before you

came to Oregon? A. No, sir.

Q. And you have wrorked in the woods, I believe

you said, since you have been in Oregon?

A. Yes, sir.

Q. Have you chased? [100]

A. Yes, sir.

Q. And you have set chokers ? A. Yes, sir.

Q. Choking has been your main source of earn-

ing your living since you have been here?

A. When I could get work in logging camps.

Q. How much of the time of this sixteen years

you have been in Oregon have you spent in logging

camps ?

A. Well, of course, I couldn't testify as to the

time, how much of the time I have spent, but I have

spent a good deal of my time.

Q. Well, in comparison with jobs of other kinds,

within rough limits, what percentage of it has been

in logging work?

A. Oh, probably, all put together, three or four

years straight.

Q. Only three or four years in logging?

A. I think so, if it was all put together in

straight years.

Q. Yes. Now, have you ever wrorked in camps

on this side of the mountains, on this side of the

Cascade Mountains, Willamette Valley or Columbia

River camps?

A. In the Columbia River District?
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Q. Yes. A. Yes, I have.

Q. You have worked in camps that are consid-

ered "highball" outfits?

A. Well, I don't know whether they are consid-

ered "highball" or not, but I have worked in some

of the camps. [101]

Q. Well, have you worked in the lower Columbia

River camps'? A. Not of late years.

Q. How long does it take—at what rate of speed

will one of these tractors operate when they are on

the road with a turn of logs?

A. Well, that I couldn't answer correctly neither,

but with a going down hill, where they go in high

gear, why, they go pretty fast.

Q. You can always walk and keep up with it,

can't you? A. No, you can't.

Q. Do you mean that they will go faster than

you can walk? A. Absolutely.

Q. Well, coming back uphill, then?

A. You can walk and keep up coming back up.

Q. They come back in high gear? A. No.

Q. Come back empty, though, don't they?

A. Yes, sir.

Q. Now, at this particular place where you were

working how long had the job been going on before

the accident happened, how many days, approxi-

mately ?

A. I think we was moved up to this tree the day

before, something like that.
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Q. Was there any brush right in the particular

place where this accident happened? [102]

A. It was lots of limbs.

Q. Was there standing brush? A. No, sir.

Q. There were no chunks of any kind rolling

down on you as you worked, were there?

A. There was lots of chunks and limbs in there.

Q. There were none rolling down the road at

you ? A. No.

Q. You could see, your visibility wasn't cut off

between where this accident happened and the spar

tree and the road in there ? You could see the road

in there and everything, couldn 't you ?

A. I could see back up to the spar tree.

Q. You could see back up to the spar tree %

A. Yes, sir.

Q. You could see out on both sides of the road?

A. For a ways, yes.

Q. Yes; but in the immediate vicinity in which

you were working there wasn 't anything to cut your

vision off?

A. You could see the donkey on one side.

Q. Yes; and there was nothing to cut your

vision off around where you were working ?

A. There was some brush back out

Q. But that was not in the vicinity of where you

were doing your work ? A. No. [103]

Q. No. Now, as logging groimd goes, that was

what in the language of the woods was a pretty

good show, wasn't it?
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A. It was a pretty good show for the "cat", yes.

Q. Well, it was a pretty good show to perform

your work in? A. I just didn't get that.

Q. It was a pretty good show for you to perform

your work in?

A. Well, yes, it was a fair show as logging goes.

Q. What prior sicknesses had you had to this

accident? A. Pardon me, I didn't get that.

Q. What sicknesses had you had prior to this

accident ?

A. Well, I haven't had any, except probably a

little cold sometimes.

Q. What prior injuries?

A. I had the little bone in my right leg just frac-

tured one time, but that was all.

Q. You can't recall, apparently, from what you

have said, as to whether the ends of either of those

logs that you were working on were even with the

stump, extended down hill beyond it, or just ex-

actly where their ends were?

A. I know they were not extended down below

the stump, no.

Q. What fixes that in your mind ?

A. Well, because I reached through between that

top log and the stump to stick my choker down

through.

Q. How far from the stump, how much space

between the stump was there and the bottom of

those two logs that you were [104] working on?

A. How much space between them?
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Q. What was the distance between the stump

and the bottom log?

A. Well, there was another log laying against

the stump, and this one was lying against the log, so

there would be whatever,—how big that log was—

I

don't just remember how big that log was that had

the choker on, but it wasn't a very big log.

Q. Maybe I misunderstood you, but I thought

you said the third log ran in against the stump.

A. Yes, that is what I said.

Q. So it wouldn't be running against the stump,

—it was against the stump, but was the end butting

into the stump? A. Yes, sir.

Q. So the side wasn't lying against the stump ?

A. No.

Q. What was the distance between the stump

and the bottom log, the log you were choking?

A. Well, there couldn't have been over a foot or

so, maybe less, I wouldn't think.

Q. Now, you have never seen, at any time, at any

place, a person in the general category of a head

rigger or rigging slinger, or anybody like that,

stand at a spar tree and supervising the work of the

men that were working there, have you?

A. I certainly have. You mean on a carterpillar ?

Q. Yes. [105]

A. No, not on a caterpillar.

Q. Now, as a matter of fact, Mr. Harpell was

boss there, wasn't he?

A. He was taking orders from the boss and

giving them to me.
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Q. All right, then, as far as you were concerned

he was boss, wasn't he?

A. He was giving me orders there.

Q. Well, you were taking them, weren't you?

A. I was taking them.

Q. When you went to the hospital in The

Dalles

Mr. Boesen: Hood River.

Mr. Jones: Q. At Hood River,—pardon me

—

you walked into the hospital yourself, didn't you?

A. No, sir, I didn't.

Q. You are sure of that?

A. I am sure of that. I could tell you how I got

in there, if you want me to.

Q. How is that?

A. I can explain to you how I got in there, if

you want me to.

Q. Go ahead.

A. I told them I thought I could raise up out of

the stretcher myself, you see, and get out, and I

started to get up and I couldn't do it, and Mr.

Wansell (?), who the "pickup" belonged to, stand-

ing in the back, he just reached over in and took

me in his arms and picked me up and set me right

in the wheel chair and they laid me back in it and

took me in. [106]

Q. No one told you to crawl under that log ?

A. Harpell throwed the choker on the top one

and said, " Snare that one in there and we will get

them out of the way", that is all.

Q. He never told you to get under that log?



Oregon Lumber Company et al. 91

(Testimony of Luther B. Lynch.)

A. He told me to choke that log.

Q. No, but he never told you how to do it or to

get under it ? A. He told me to choke that log.

Q. Just please answer my question. He never

told you how to do it or to get under it?

A. No, he told me to choke that log.

Q. He didn't tell you how to choke it, did he?

A. No.

Q. Nor he didn't tell you to get under it?

A. No, he said to choke that log.

Q. Just answer the question. He didn't tell you

to get under the log? A. No.

Q. Your doctor has told you that there is noth-

ing wrong now, that the bones of your neck have

completely recovered and that they are all right

now, hasn't he? A. No, he hasn't. [107]

Q. What did he tell you?

A. Well, my doctor for the National Hospital

really hasn't told me anything.

Q. Do you recall telling me, when I asked about

the pain in your neck, whether you thought it was

in the muscles or the bone, that you said the doctor

said it wasn't in the bone?

A. That is what Dr. Sabin said, it wasn't in the

bone. He said you rarely had pain in the bone. That

is what he said.

Q. That it wasn't the bone that was causing the

bother, but it was the muscles causing it ?

A. That is what Dr. Sabin said.
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Q. Yes. How did you come to use this word

"broken neck"?

A. That is what the doctors told me was the

matter with me.

Q. You had pretty well decided to use that in

this court, too, hadn't you? A. No.

Q. You had planned to use that word here?

A. No.

Mr. Jones: All right, that is all.

Redirect Examination

By Mr. Boesen

:

Q. Just a minute. Have you talked to anybody

about using that word " broken neck" at all?

A. Well, that is what we have called it ever since

the accident, so I guess that is why I use it. [108]

Q. You said you had a broken leg once. How
long ago was that? A. That was in '28.

Q. How long were you off work from that ?

A. About a month.

Q. Was that the only time you were ever hurt ?

A. Yes, sir.

Q. Now, you said you had worked probably three

or four years, if it was all added up, in the woods.

At what other things have you worked?

A. I have worked on farms.

Q. Where?

A. Well, in Oregon and California both on

farms.

Q. Have you ever earned your living at anything

except hard labor? A. No, sir.
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Q. Are you qualified to earn your living at any-

thing else? A. No, sir.

Q. Now, you spoke about, in answering a ques-

tion by Mr. Jones, that you took your orders from

Mr. Harpell. Who is Mr. Harpell?

A. Well, he told me he was another dioker set-

ter; always said that he was just a choker setter.

Q. Well, how did it happen that you took orders

from him?

A. Well, he was taking orders from the boss.

Q. Who was the boss out there ?

A. Mr. Wansell(f). [109]

Q. Who did he ordinarily give the orders to,

orders around the cold deck ? A. To Harpell.

Q. Did he ever give them to you direct ?

A. No, sir.

Q. Had Mr. Harpell been working there longer

than you had ? A. Yes, sir.

Q. And you always took orders from him?

A. Well, yes; he always issued the orders

through the boss, considerably.

Q. I think I forgot to ask you, how long were

these chokers that you were using up there, approxi-

mately?

A. Well, from twelve to fifteen feet. I am not

positive, but that will cover it.

Q. How big were the cables in diameter?

A. I don't know whether they were seven-eighths

or an inch.

Q. They were either seven-eighths or an inch ?



94 Luther B. Lynch vs.

(Testimony of Luther B. Lynch.)

A. I think so.

Mr. Boesen: I think that is all.

Recross Examination

By Mr. Jones:

Q. Mr. Harpell was known on the job as the

hooker on the "cat", wasn't he*?

A. No, not to me.

Q. You didn't call him that? [110]

A. No, sir.

Q. Did you know that he was getting more

money than you? A. No, sir, I did not.

Q. Did you know that he was paid as your boss

there? A. No, sir, I did not.

Mr. Jones : That is all.

Mr. Boesen: That is all. -

(Witness excused.)

Mr. Boesen: Call Mrs. Lynch.

EVA LYNCH
was thereupon produced as a witness in behalf of

the plaintiff herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk : Your name ?

A. Mrs. Eva Lynch.

The Clerk: Eva Lynch? A. Yes.

Direct Examination

By Mr. Bosen:

Q. Your name is Mrs. Eva Lynch ?

A. Yes, sir.
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Q. You are the wife of Mr. Luther Lynch, the

plaintiff in this [111] case? A. Yes, sir.

Q. How long have you heen married to Mr.

Lynch? A. Since October 6th in 1923.

Q. Living with him ever since that time ?

A. Yes, sir.

Q. What was Mr. Lynch 's physical condition

prior to his injury on June 30, 1937 ?

A. Well, you could say it was good.

Q. Was he ever sick to speak of more than

normally ?

A. Only just colds, or something like that ; no

big illness.

Q. Was he ever hurt?

A. When he had the small bone in his leg broke.

Q. What has been his physical condition since

that time ? A. Beg your pardon.

Q. What has been his physical condition since

that time, since June 30th?

A. Well, never good.

Q. Well, what do you mean by that? Can you

describe his complaints and his actions, and so on

and so forth?

A. Well, his neck hurts a good deal ; he sits

around and holds it and rubs it; and his back hurts

at times.

Q. How does he sleep at night ?

A. He doesn't sleep good at night.

Q. How do you mean, he doesn't sleep good?

[112]
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A. Well, he gets up at night, smokes a cigarette,

gets a drink, turns over in bed.

Q. He has been doing that ever since he was

hurt? A. Yes, sir.

Q. Have you been able to tell any improvement

in the last three or four months'?

A. Well, the last two or three or four months he

seems to have been getting worse in his aching and

bothering of nights.

Q. Does he complain about his back any more ?

A. Well, not as much as he did.

Q. Were you with him when he tried to pick

strawberries ? A. No.

Q. You were not with him at that time ?

A. No, sir.

Mr. Boesen : I think that is all.

Mr. Jones: No examination.

Mr. Boesen: That is all, Mrs. Lynch.

(Witness excused.)

Mr. Boesen: Call Mr. Stark. [113]

ARCHIE H. STARK
was thereupon produced as a witness in behalf of

the plaintiff herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk: Your name?

A. Archie H. Stark.

The Clerk: The last name? A. Stark.
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Direct Examination

By Mr. Boesen:

Q. Would you state your name to the jury,

please? A. Archie H. Stark.

Q. What is your occupation, Mr. Stark?

A. Donkey engineer.

Q. Where do you live?

A. Portland, Oregon.

Q. How long have you lived in Portland?

A. Since 1918.

Q. How long have you been a donkey engineer?

A. I started in the woods in 1917, in Aberdeen,

Washington.

Q. Have you been following that occupation

ever since? A. Ever since, yes, sir.

Q. Have you worked at anything else?

A. Just with the few exceptions that I was down

in California for about five months on a stationary

job. [114]

Q. All the rest of the time you have spent as a

donkey engineer? A. Yes, sir.

Q. In what particular area?

A. In the fir belt, Oregon and Washington, all

through the Columbia River and Grays Harbor.

Q. What kind of donkey did you operate?

A. Every kind of donkey that was made, except

that I never cared for a gas or Diesel ; I have stayed

with steam all that time.
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Q. You have operated with steam during all

that time? A. Yes, sir.

Q. Do you know how many jobs you have worked

on during that time ? A. Several hundred.

Q. You think you have worked for several hun-

dred? A. Yes, sir.

Q. Now, have you ever worked where they

swinging out of a cold deck? A. Yes, sir.

Q. How many?

A. I worked on three just recently, last year, and

cold decks were not very popular up until about

four, six years ago, in this district here, and I

imagine I would safely say about thirty-five or

forty, around there.

Q. And those have been cold decks where you

were swinging out of [115] the cold deck?

A. Swinging out of the cold deck, yes, sir.

Q. Have you ever worked on anywhere where

you were swinging out logs with a caterpillar ?

A. No, I have not.

Q. How were you swinging them out?

A. With skylines, high leads, donkey cables,

skylines, overhead lines and ground logging pole

roads, in the old days.

Q. Have you watched them swing logs out of a

cold deck by means of a caterpillar?

A. Yes, sir.

Q. Is there any fundamental difference in the

manner of getting logs out of a cold deck by means

of a power-driven donkey or a power-driven cater-

pillar, with respect to the manner of getting them
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out, and that sort of thing?

A. No, sir; they have a fixed road and they

usually travel that fixed road out, whether it is

caterpillar, with steam, or skyline, or what it is.

Q. They come out with the logs piled in approxi-

mately the same manner by different method?

A. Yes, sir.

Q. How many methods, by the way, are com-

monly used for swinging logs out of a cold deck?

Mr. Jones : I object to the number of methods

commonly used. We were only using one, that is the

tractor method, and how many [116] others are

incompetent, irrelevant and immaterial.

Mr. Boesen: I am simply laying the foundation,

your Honor, that they were all about the same.

The Court: Objection sustained.

Mr. Boesen : Very well.

Q. Now, on these jobs you have worked on, in

swinging logs out of a cold deck Avhat has been the

normal crew, with respect to classification of work-

men, directly connected with the movement of the

logs from the cold deck ?

Mr. Jones: Just a moment, please. I object to

that, your Honor, on the ground that he has already

testified that he has never worked on a job where

they used tractors for taking logs in situations of

this kind.

The Court: He may answer.

Mr. Jones : May I have an exception %

The Court: Yes.
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Mr. Boesen: Will you read the question, Mr.

Reporter.

(The last question was thereupon read.)

A. From two to four choker setters, a signal boy,

the head rigger, and the hook tender.

Q. What are the duties of the choker setters on

such a job?

A. Just to set the chokers on the logs.

Q. What are the duties of the head rigger?

A. To pick out his turns in the best possible

manner to get them out of there, look out for the

safety of the men, and to account [117] for the men

before a signal is given to see that they are in the

clear.

Q. What are the duties of the hook tender ?

A. He supervises the whole side. He has charge

of the—from the landing to the tail dock, and he

supplies, orders his rigging, and looks after his men
and keeps the time, and so forth and so on, and

hires and fires the men.

Q. He is the general foreman? A. Yes.

Q. Now, is there any particular skill required in

getting logs out of a pile of logs in cold deck to

greatest advantage and safety?

Mr. Jones: Will you read that?

Mr. Boesen: Q. I say, is there any particular

skill required in getting logs out of a cold deck to

the greatest advantage?

Mr. Jones: I object to the answering of that

question by this witness. The plaintiff in this case
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has already qualified as an experienced logger in this

case, and there is no allegation of negligence that

we hired somebody that was inexperienced, or that

the plaintiff was not capable of doing the job.

The Court : The objection is sustained.

Mr. Boesen : Q. Now, do you know the purpose,

for these jobs you have worked on, in employing a

head rigger over the choker setter, the purpose of

the employers in employing them %

A. The purpose in employing a head rigger is

to make the opera- [118] tion more efficient and to

look after such things as that the men are not going

to get hurt, and he has authority to stop the rigging

if he wants to ; if the condition is not safe, why, he

has authority to stop it and make the condition safe.

Q. Why couldn't the choker setter normally do

those things?

A. It never has been done to my knowledge. If

the choker setter does not take care of the job, why,

someone will go back and say, "That is all for you,

and we are through with you"; but if he stopped it

they will ask him why he stopped it, and if the

reason is not sufficient enough, why, he is probably

dismissed from the job.

Q. Now, I think you said you had probably

worked on thirty or forty different jobs where they

were swinging logs out of a cold deck. Have you

ever worked on any where they did not employ a

head rigger over the choker setter?

A. I have not.
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Q. Now, do you know whether there is a general

practice in that regard with respect to the character

of such a crew, with respect to the classification of

workers, here in the Pacific Northwest in the fir

industry ?

A. I have never seen a side without a head

rigger on.

Mr. Jones : Just a moment,

The Court: Wait just a moment. Just answer

the question, without anything else.

Mr. Boesen: Q. Do you know whether there is

any such [119] general practice'?

A. No, there is not.

Q. What was it?

A. I missed the question again, I guess, now.

Q. I asked you if you knew whether or not there

was a regular, commonly followed practice in the

Northwest with respect to the character of the crew,

referring to classification of workers, that is, the

different classifications, and so forth, in jobs wherr1

they are swinging out of a cold deck 1

A. There is a set crew, fixed crew, yes, that they

usually carry.

Q. What is that fixed crew?

Mr. Jones: I object on the same ground that T

made my motion this morning on, that it is incom-

petent, irrelevant and immaterial, that our duties

are not determined by any set rule but by the safety

of our own operation as judged by the Employers'

Liability Act.
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The Court: I will sustain the objection to the

question in this manner. He can testify as to the

question whether it was practicable to have a crew

on that job.

Mr. Boesen: May I have an exception, your

Honor ?

The Court: Yes.

Mr. Boesen: Q. From your experience in the

woods, in these How long did you say?

A. Twenty-one years, approximately.

Q. Twenty-one years—can you say whether or

not it is a [120] practicable or feasible thing to em-

ploy a head rigger over the choker setters at a job

where they are swinging logs out of a cold deck?

A. Yes, I do.

Q. Can you say whether or not a job is safer

with a head rigger over the choker setters on such

a job?

A. I believe it would be. In fact—yes, it would

be safer.

Q. By the way, do they ever call that head rigger

any other name?

A. Yes, they have four different names,—pulling

rigging, slinging rigging, head rigger,—and I missed

one there some place there, another slang word we

have for it.

Q. Do they all mean the same thing?

A. All mean the same thing.

Q. That don't mean bull chaser?
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A. A bull chaser is just a little beneath the head

rigger.

Q. Well, what does the bull chaser do?

A. He is—certain places they have a bull chaser

that is over the chaser; he supervises the work,

usually gets a little more money than the rest of

them.

Mr. Boesen : I see. I think that is all.

Cross Examination

By Mr. Jones:

Q. Mr. Stark, every logging show is different,

isn't it?

A. I don't know how you mean that.

Q. You have never seen two sides exactly alike

yet, have you? A. In principle, yes. [121]

Q. The lay of the ground, the logging problems

presented each time you rig a tree to put out lines,

is a little different from the other, isn't it?

A. Naturally, a little bit, the ground, the char-

acter of the ground, and everything.

Q. Yes, taking all the circumstances into con-

sideration, every show is a problem unto itself,

isn't it?

A. It is a little different in its nature.

Q. Sure. You couldn't make them identically

the same? A. No.

Q. Now, you have never worked any place where

tractors were used, have you?

A. I have been down looking for a job in "cat"

camps, but never got on.
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Q. You have never actually been employed day

in and day out where "cats" were working?

A. No.

Q. All right. You have been around to a lot of

different camps and you know that there is no par-

ticular way in which that job is—or no standard

way in which the job is done. As you said yourself,

sometimes you find two chokev setters, sometimes

you find three, sometimes, you find four,—it depends

on the number of logs that are coming in, the size

of the timber, the lay of the ground—everything

goes to determine the size of the crew, doesn't it?

[122]

A. Not necessarily, no.

Q. What? A. Not necessarily, no.

Q. I can't hear you.

A. Not necessarily, the character of the ground.

Sometimes it is the shortage of men, you can't get

them.

Q. Well, I guess there is no shortage of men
right now. Now, the thing that determines the crew

is the type of work to be done, isn't it?

A. Partly, yes.

Q. In many, many instances you have seen

where two men handle the job perfectly satisfac-

torily, haven't you?

A. To a certain extent, yes. That isn't the reg-

ular crew, though. They do the best they can. Is

that what you mean?

Q. They keep the logs moving?

A. Yes.
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Q. And everything is working nicely and two

men will handle it all right.

A. They do the best you can.

Q. Now, do you mean to say that a hook tender

stands at a tree and supervises that swing operation ?

A. No, I didn't say that.

Q. Well, you said he was part of the crew there.

A. Yes.

Q. Part of the supervising, part of the crew.

[123]

A. He was the boss.

Q. Boss. He is all over the camp, isn't he?

A. Correct.

Q. He doesn't spend any particular portion of

his time at any one place, does he?

A. Not necessarily, no. He is all over the opera-

tion. I \i\
wTm

i

Q. He is the general foreman of the side ?

A. He is all over the operation, yes.

Q. Now, a rigging slinger is the boss over the

choker setters, isn't he? A. Yes.

Q. And he works with the yarding crew, doesn't

he? A. With the yarding crew, yes, sir.

Q. And the yarding crew is out anywheres from
a hundred to a thousand and in some instances

twelve hundred feet from the spar tree, isn't it?

A. That is right.

Q. And this rigging slinger, or head rigger, or

whatever you want to call him, is a man who has

gone up the line, been a choker setter, been a chaser,
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he savvies how to splice lines, to change the blocks,

change the road over; after you have yarded in all

you can get from the lines in one position then he

supervises moving them over so you can get in

another row of logs, doesn't he?

A. That is right, [124]

Q. Very little part of his time is spent at the

spar tree, is it.

A. Not in a regular logging operation.

Q. Why, no. Now, did you ever see oxen or a

bull team work in the woods?

A. That is before my time.

Q. All right, tractors is nothing less than mech-

anized bull-team logging, is it ?

A. Well, I couldn't say what bull-team logging

is. I never have seen pictures or any of it, I have

never seen anything about bull logging.

Q. Well, then we won't pursue that further. No
matter who is at the spar tree, it is the fellows that

are hired to put the chokers on to the logs and hook

them on to the tractor or hook them on to the swing

line that actually do the work with their hands,

isn't it?

A. They do the work of setting the chokers, yes.

Q. Yes, and they are the ones that have got to go

down and do the work, regardless of who happens

to be there? A. Yes.

Q. Now, choker setters and chasers learn how to

do their work in the best way, don't they?

A. They usually do, yes.
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Mr. Jones: That is all. [125]

Redirect Examination

By Mr. Boesen:

Q. Just a minute. You spoke about a rigging

slinger out in the woods. Is that the rigging slinger

you are referring to when you speak about cold deck

crews? A. No, sir.

Q. Where does the rigging slinger on the cold

deck crews stay?

A. Right at the cold deck, when they are hauling

out of a completed cold deck.

Q. What about the hot deck?

A. Well, a hot deck would be one like this one

here, I would say, where they were logging into it

and pulling out at the same time.

Q. Is there any difference in the usual crew

between a cold deck and a hot deck?

A. Well, it all depends, like I said, about the

men,—the hook tender would usually be there at

that tree when they are pulling out on the live cold

deck or hot deck.

Q. And the rigging slinger would always be

there ?

A. No, the rigging slinger is always out in the

woods.

Q. On the hot deck?

A. Yes. There would be either the bull chaser or

hook tender. That is part of his supervision.

Q. What is the difference between bull tender

and rigging slinger?
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A. The chaser stays in at the tree and the rigger

stays out in the brush, and the chaser he would al?o

unhook the yarder line [126] to keep the yarder line

moving all the time, and then lend his hand over to

the choker setters, hooking on the logs, keeping an

eye on them,—he would probably get a little more

money—to take the lead, in other words.

Mr. Boesen: That is all.

Recross Examination

By Mr. Jones:

Q. The bull chaser works with his hands and is

boss of the other choker setters that are right there,

isn't he? A. Yes, then work on the job.

Q. He is a working strawboss? A. Yes.

Mr. Jones : Yes. That is all.

(Witness excused)

Mr. Boesen: Mr. Hall. [127]

TED HALL

was thereupon produced as a witness in behalf of

the plaintiff herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk : What is your first name, please %

A. Ted Hall.

Direct Examination

By Mr. Boesen

:

Q. Will you state your name to the jury, please ?

A. Ted Hall.
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Q. Where do you live?

A. Portland, Oregon.

Q. What is your occupation? A. Logger.

Q. How long have you been engaged in that

occupation ?

A. Oh, since 1916. That would be about twenty-

two years.

Q. You have worked at logging steadily since

that time'?

A. Practically steady, yes, except a few months

at different times.

Q. What is your usual job in the woods'?

A. Oh, hook tender, high climber.

Q. Have you always followed those particular

jobs?

A. Well, not always. Since about 1927 or '28, or

somewhere in there.

Q. What did you do before that time? [128]

A. Set chokers, chase, whistle donkey.

Q. Always worked in connection with the rig-

ging?

A. In connection with the rigging at all times.

Q. How long have you been tending a hook in

the woods?

A. Oh, since about 1928, '27, somewhere right in

there.

Q. What is the job of a hook tender in a logging

camp in the Northwest here?

A. Well, a hook tender is a kind of an imme-

diate boss, under the foreman, for the side.
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Q. Under the foreman. Yon mean every side has

a foreman 1

? Is that what yon mean*?

A. No, under the foreman for the whole camp.

A hook tender, he takes the one unit, what yon call

a side, he is the boss of the men over on that side,

and then

Q. What, then, is a side?

A. Well, a side might be anything from one ma-

chine up to four or five machines.

Q. It includes a whole logging operation, is that

what you mean?

A. It includes a whole logging operation, yes.

Q. Have you ever worked as a head rigger or

rigging slinger? A. Yes, I have.

Q. Have you ever worked on any jobs where

they were swinging out of cold decks?

A. Yes. [129]

Q. How many do you suppose?

A. Oh, I couldn't say offhand? Several different

ones.

Q. Have you ever worked on any jobs where

they were swinging out of a cold deck by means of

a caterpillar? A. Yes, sir, I have.

Q. Now, what have been the crews in those camps

you have worked in where they were swinging out

of a cold deck, with respect to the classifications,

where they were immediately engaged in swinging

the logs out of the deck? A. Well,

Mr. Jones: Just a moment. I object to the

answering of this question, for the reason that plain-
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tiff's own witnesses have already identified them-

selves and hot deck and cold deck operations would

not necessarily be applicable nor the way of han-

dling them would not be applicable.

The Court : I think he may answer.

Mr. Jones: I have an exception.

The Court: You may cross examine him.

Mr. Boesen: Will you read the question, Mr.

Reporter.

(The last question was thereupon read.)

The Court: Just a moment. I think that I will

modify that ruling to this effect, Mr. Boesen, that I

think he should describe an operation like this. I

am confused myself on this cold-decking proposition.

Mr. Boesen: Q. What is the difference between

a cold deck [130] and a hot deck?

A. Well, I wouldn't

Q. Or is that word "hot deck" a commonly used

term ?

A. Well, I don't know as it is. A cold deck is

generally where there has a number of logs been

yarded into a spar tree and piled up there, then

they will at times move that machine from that tree

and them logs is there, and another machine or

"cats" or some form of getting them out will come

and get them later. Sometimes they will log on a

tree and they will also take the logs out with "cats"

or skylines or some other form at the same time

while they are logging there and there will be logs
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piled ahead,—well, they call it a cold deck or what-

ever they want to call them.

Q. They call them both a cold deck f

A. Yes. Sometimes

Q. Is there any material difference in getting

logs out of a pile of logs where they are still yard-

ing in to the spar tree and getting them out of a pile

of logs where they have quit piling ?

A. Well, not necessarily, I don't think.

Q. Do they come out the same way?

A. Come out the same way.

Q. Is either of them any more dangerous than

the other?

A. Well, I would say where they are still yard-

ing in would be a little more dangerous. [131]

Q. Why is that?

A. Well, you have another machine working

there, and moving logs are apt to move or get

bumped or something to make it a little more

dangerous.

Q. Have you ever worked on operations where

they were swinging out of a cold deck, or whatever

you want to call it, where they were yarding in at

the same time? A. Yes.

Q. Well, now, with respect to these operations

that you have worked on where they were swinging

out of a cold deck, where they were yarding in at

the same time, what has been the ordinary crew with

respect to classification of workers?

A. Well, my experience has been that they had

a man on the "cat" that they called
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Q. I am now speaking generally, not particu-

larly of the "cat" operation,—speaking of all of

them.

A. Well, that would depend on different things.

Q. Well, it would depend upon what?

A. If they had choker setters, what they call

choker setters, there, and a cold deck, they would

generally have a man there to supervise them.

Q. What would he be called ?

A. Well, generally a head rigger, or bull chaser,

or something like that.

Q. Do those names all refer to the same classifi-

cation of workers? [132]

A. Yes, I would say they would be.

Q. Well, now, how many "cat" operations have

you worked on, where they have been swinging out

with a caterpillar'?

A. Oh, three or four, I imagine.

Q. What crews did they have there swinging out

of the cold deck ?

A. They generally had what they called a "cat"

hooker, or which would be the same thing as the

head rigger, as you might say, and from two to four

choker setters, depending on how many "cats"

there was.

Q. The "cat" hooker would take the place of the

head rigger on

A. The same thing as the head rigger, yes.

Q. Those crew^s were on all those operations that

you worked on? A. Yes.
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Q. Now, did you ever work on any operation

where they were swinging out of a cold deck, either

where they were yarding into it or where they had

ceased yarding into it, where there was not some

kind of supervising emploj^ee, or whatever you

might want to call it, immediately over the choker

setters, picking out the turns, or watching out for

the whole thing?

A. No, not to my recollection, I never have.

Q. Now, from your experience in the woods in

these twenty-two years would you say it was a prac-

tical thing to have a rigging slinger or some com-

parable employee over the choker setters on an

operating where they were swinging out of a cold

deck where they were yarding into it? [133]

A. Yes, I would say it would be.

Q. Would you say it would be a safer operation

with such a supervising employee, rigging slinger

or otherwise, safer than it would be if there was no

such supervising employee there?

Mr. Jones: Just a moment, please. That calls

for a conclusion of the witness on a question that is

entirely within the province of the jury. He has

testified as to its practicability. Now he is

The Court : Yes, I am inclined to think that that

is correct, that that is a jury question.

Mr. Boesen: That is all.

Mr. Jones: Were you through?

Mr. Boesen: Yes.
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Cross Examination

By Mr. Jones:

A. A cold deck as used generally is a term that

means a number of logs piled up or decked up for

storage or for subsequent handling purposes, isn't

it? A. Yes.

Q. Now, it is known as a hot deck when logs are

taken from it before it is completed into any one

big pile? When the logs are coming in and going

out constantly, that is known as a hot deck, isn't it?

A. Well, it could be termed that, I imagine. I

wouldn't say. I have never

Q. You haven't heard that [134]

A. I never exactly have heard that expression

used, I don't believe. It could be termed that way.

Q. Now, the number of choker setters used

where logs are coming in from the woods and al-

lowed to accumulate into a pile while they are still

being taken away by some swing lines—and by

swing is meant nothing more than taking the logs

from a yarder tree by some method down to the

loading landing, isn't it? A. Yes.

Q. In other words, the operation from where

the logs are lying as they are bucked into logs to

the first tree is called yarding, isn't it?

A. Yes.

Q. From that tree on down to the loading tree,

that is called the swing, isn't it? A. Yes.

Q. Now, whatever method you use of getting
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them from the one tree to the other is known as

the swing, isn't it? A. Yes.

Q. All right. Now, where there is just one "cat"

—have you ever worked in a camp or been aroimd

in a camp where just one "cat" was operating as a

swing? A. Yes, I have.

Q. Then two men are all that are necessary to

put the chokers onto the logs to put them onto the

"cat" when only one "cat" is working as a swing,

aren't they? A. Well, I wouldn't say on that.

Q. Well, you know that is what you see around

the country, isn't it? [135]

A-. My experience, where I have seen, as a rule,

it has been generally two or three "cats", but I

have seen where one "cat" broke down for a day

or something, they would still have their crew or

something.

Q. Well, that is a temporary breakdown.

A. Yes.

Q. But I mean where the logging is going on

for a full day or more with just one "cat", two

men can handle the job?

A. Two men can handle the job, yes.

Q. Now, any time that two men work together,

if they are going to work efficiently one of them has

got to be boss, hasn't he?

A. Well, I wouldn't say they would.

Q. Well, two men can't have two different ideas

of how the work is going to be done and get any-

where, can they?
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A. Well, if they get to one wanting to do it one

way and one wanting to do it some other way, why,

they won't get very far, no.

Q. So even when fallers go out you have a head

faller and a second faller, don't you? A. Yes.

Q. Any time you have two men together on an

operation, one of them gives orders and the other

takes them?

A. Well, I have seen them where choker set-

ters didn't, where they would work together, as you

say, one of them would throw it and the other would

grab it, where they would work together and know
what they were doing. [136]

Q. Out in the woods you have been a rigging

slinger, haven't you? A. Yes.

Q. You wouldn't think of leaving a crew of

choker setters out there without a head rigger run-

ning it, would you? A. No.

Q. Somebody has got to be boss, haven't they?

A. Well, they should be.

Q. Now, when you bring them in to the spar

tree and you have two men, both working, one will

be a working foreman, but one of them gives or-

ders to the other, doesn't he?

A. Well, as a rule I imagine they would, yes.

Mr. Jones: Yes, of course. That is all.

Redirect Examination

By Mr. Boesen:

Q. Just one other question: Are there any work-

ers, normally, in a logging camp drawing less wages

than choker setters? If so, who?
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A. Yes, there is.

Mr. Jones: Now, I object to that as wholly in-

competent, irrelevant and immaterial. There is no-

body involved

The Court: I don't see the point of this.

Mr. Boesen: The purpose of this is merely this,

Your Honor, that he is apparently trying to say

that this is a skilled workman, and I am just trying

to show that a choker setter is essentially the lowest

paid man in the woods; in other words, [137] he

is not supposed to be a skilled man.

The Court: No, objection sustained.

Mr. Boesen: That is all.

Mr. Jones: That is all.

The Court: He has to have some skill or they

won't take him.

(Witness excused)

The Court: It is now five o'clock, gentlemen.

You will observe the former instructions, and return

tomorrow morning at ten o'clock.

Mr. Jones: At ten, you said?

The Court: At ten.

Mr. Jones: Yes.

(Thereupon, at 5:00 o'clock P. M., Thursday,

July 28, 1938, the trial of the above entitled

matter was continued until 10 :00 o 'clock A. M.,

Friday, July 29, 1938.) [138]
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Friday, July 29, 1938, at 10:15 o'clock A. M., the

trial of the above entitled matter was resumed, as

follows

:

The Court: You may proceed, gentlemen.

Mr. Boesen: If the Court please, I would like

to have permission to recall Mr. Lynch to the stand

for a couple of short questions.

The Court: Permission granted.

Mr. Boesen : You may take the stand, Mr. Lynch.

LUTHER B. LYNCH,

the plaintiff herein, was thereupon recalled as a

witness in his own behalf, and, having previously

been duly sworn, was examined and testified further

as follows:

Further Redirect Examination

By Mr. Boesen:

Q. Mr. Lynch, when you were on the stand yes-

terday you were asked whether or not you had been

treated by Dr. McCann, and I think your answer

was that you had not been. What are the facts in

that regard?

A. Well, I had forgotten yesterday,—I was in

there with my wife right after I went back up,

and he did feel of my collar that I had on and

how it fitted and took it off and tried to straighten

a little place in it, and gave me a prescription.

Q. Prescription for what?

A. Well, I don't know what they were. They

were little pills. [139]
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Q. Did you take those pills'?

A. Some of them.

Q. Is that the only treatment you ever received

rom Dr. McCann?

A. That is all he ever gave to me.

Q. How did it happen that you didn't mention

hat yesterday? A. Sir.

Q. How did it happen that you didn't mention

hat yesterday?

A. I had forgotten it completely.

Mr. Boesen: That is all.

Mr. Jones: No cross examination.

Mr. Boesen: No questions'?

Mr. Jones: No.

Mr. Boesen: That is all.

(Witness excused)

Mr. Boesen: Call Mr. Russett.

SAM RUSSETT

^as thereupon produced as a witness in behalf of

he plaintiff herein and, having first been duly

worn, was examined and testified as follows:

Direct Examination

3y Mr. Boesen:

Q. Will you state your name to the jury.

A. Sam Russett.

Q. Where do you live, Mr. Russett?
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A. Portland. [140]

Q. How long have you lived in Portland?

A. Since 1921.

Q. What is your occupation? A. Logger.

Q. How long have you been engaged in that oc-

cupation? A. Since 1912.

Q. Steadily since that time?

A. With the exception of two years, '30 and '31.

Q. You have worked all the time—since what

year, did you say? A. 1912.

Q. —up until the present time, with the excep-

tion of those two years, as a logger?

A. Yes, sir.

Q. Now, what do you ordinarily do in the

woods ?

A. The last, since '22, I have been tending hook.

Q. What did you do before that time?

A. Set chokers and chase.

Q. Worked on the rigging during all those

years? A. All those years.

Q. What are the duties now of a hook tender,

generally, in the woods?

A. The duties of a hook tender, he is underneath

the foreman, he has charge of the side, with the

assistance of one donkey, five or six, whichever the

case may be.

Q. What do you mean when you refer to the

side? [141]

A. A side means a yarding donkey and the load-

ing donkey and swing, or maybe he might have two
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swings or three, whichever the case may be, which-

ever your logging show consists of; he has charge

of the choking setters and rigging slinger and all

that, supplies rigging, sees that everything is there

to work with.

Q. Now, what are the duties of a rigging slinger?

A. He has charge of the choker setters, takes

his orders from the hook tender.

Q. Now, in those years of logging experience

have you worked at swinging logs out of a cold

deck f A. Yes.

Q. By the way, what is a cold deck?

A. A cold deck consists of a pile of logs, dozens

or more, up to as high as—oh, I have had as high

as four or five million feet in one cold deck.

Q. Now, what do you call it, a pile of logs, when

they have stopped yarding into a pile of logs,

—

what do you call that?

A. A completed cold deck.

Q. What do you call it when they are still

yarding into it? A. An active cold deck.

Q. They are both cold decks?

A. They are both cold decks.

Q. Is there any material difference in swinging

logs out of one that is active and one that is com-

pleted? [142]

A. There is no difference, except the one that

is active is a little more hazardous, dangerous.

Q. Why is that?
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A. Because you have got to be watching for them

when they are bringing in logs from the brush, in

that you might strike the back end and up-end it

over a bush and chuck in on them. You have got

that little more hazard.

Q. How many jobs do you suppose you have

worked on where they have been swinging logs out

of a cold deck?

A. Oh, several dozen, I expect.

Q. I can't quite hear you.

A. Several dozen.

Q. What particular areas has your work been

confined to, if it has been confined?

A. Beg your pardon?

Q. In what area have you done most of your

work in logging?

A. In Washington and Oregon here.

Q. In the fir belt? A. In the fir belt.

Q. Now, have you ever worked on jobs where

they were swinging logs out of a cold deck by means

of caterpillar? A. No.

Q. Have you watched such jobs?

A. I have watched them.

Q. Do you know how they do it? [143]

A. Yes.

Q. Now, is there any material difference between

swinging logs out of a cold deck by means of a cater-

pillar or by means of a donkey engine, or otherwise,

in respect to the workmen required and the condi-
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tions with respect to getting the logs out, and so

forth? A. It is practically the same.

Q. Practically the same?

A. The same thing.

Q. Now, on the jobs you have worked on what

has been the ordinary crew, with respect to classi-

fications of workers, engaged directly in swinging

the logs out of a cold deck?

Mr. Jones: I want to again object to testimony

of this kind, on the ground that it is irrelevant and

immaterial in this action, and call the Court's atten-

tion to some early decisions of the Oregon Supreme

Court in which it was laid down that imder the

act we must provide every care, device and precau-

tion, but after we have provided those that our

duties are only those of reasonable prudence in their

use and operation, and that testimony of this kind

that is now being offered does not go to prove the

case against the employer under the facts of this

accident as prior witnesses have related.

The Court: What is the question, Mr. Reporter?

(The last question was thereupon read.)

The Court: I think that is the same question I

have ruled upon [144] before. The question, as I

see it, is a question of practicability, and especially

since this witness does not testify that he has

worked on this particular type of a job. I will sus-

tain the objection.

Mr. Boesen: Q. I will ask this question: Is

there any fundamental difference, to your knowl-
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edge, between swinging logs out of a, cold deck by

means of a caterpillar and any other method*?

A. No.

Mr. Jones: Same objection. He hasn't the ex-

perience to answer the question. He said he had

never worked in this kind of an operation.

Mr. Boesen: I will reframe the question, Your

Honor.

Q. Can you state, from your experience in the

woods and from your watching a caterpillar opera-

tion in swinging logs out of a cold deck, whether

there is any material difference between pulling

logs out of a cold deck by means of a caterpillar or

by means of any other power-driven machine 1

?

The Court: Answer yes or no.

A. Yes.

Mr. Boesen: Q. You mean to say there is a

difference 1

A. No, there is no difference. No dirTerenece.

Q. Well, now,

Mr. Jones: I move to strike the answer because

it is not responsive. He was asked for his knowledge,

and he answered [145] on a question that was not

asked.

The Court: The objection is sustained and the

answer stricken.

Mr. Boesen: I will ask the question again. I

don't believe the witness understood me the first

time.
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Q. Now, I asked you—please listen to the ques-

tion—if you could state, from your experience in

the woods and from your watching caterpillar op-

erations where they were swinging out of a cold

deck, and from your general knowledge based upon

your experience as to how logs must come out of a

cold deck, can you state whether there is any mate-

rial difference between swinging logs out of a cold

deck by means of a caterpillar or swinging them

out by means of any other power-driven machinery?

Now, answer that question Yes or No.

A. No, it would be the same.

Mr. Jones : Same objection.

The Court: The answer is stricken.

Mr. Boesen : Q. I am asking you, Mr. Russett,

if you can state—just answer whether you can state

or not—whether there is any difference between

swinging logs out of a cold deck by means of a cater-

pillar or by means of any other power-driven ma-

chinery? Now, I want you to answer whether you

can so state. A. No.

Q. You can't state whether there is any differ-

ence or not?

A. There is no difference. About the same. [146]

Mr. Jones: Same objection.

The Court : The answer is stricken.

Mr. Boesen: Q. Please listen to me carefully,

Mr. Russett. I am just asking you whether or not

you know whether there is any difference between

swinging logs out of a cold deck by means of a

caterpillar or swinging them by means of any
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other power-driven machinery? Now, what I am
asking you is whether you know. Do you know, or

do you not know? A. Yes, I know.

Q. Well, will you state, then, whether there is

any difference in that regard?

A. It is taken out on the same method; the

same method is used with your high lead line, sky-

lead line, or taken out with a "cat", as far as I

have watched "cats' " operation.

Q. Well, have you watched "cats' " operation.

Q. Well, have you watched a "cat's" operation,

or do you know enough how they take out logs out

of a cold deck to be able to state whether it is the

same ? A. Yes.

Q. Well, now, I will ask you, on the jobs you

have worked on what has been the crew, with respect

to classifications of workers, engaged immediately in

swinging the logs out of the cold deck?

A. The crew consists

Mr. Jones : If the Court please, on this question

I think [147] it is right back to that same funda-

mental objection that the Court has twice ruled on,

what the customary crew is or the usual crew is. I

object to it on the grounds already stated.

The Court: Well, I think that this is a ques-

tion that relates to practicability. Practicability is

a matter that is a jury question, and if he testified

to this as to operations on which he worked that

might tend to show that it is practicable. I don't
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think it is proof of custom. I think it is proving

whether it has a tendency to show that it might

be practicable. You may answer.

Mr. Boesen: Q. Will you state what work

classifications were included in the crews that you

have worked on on those jobs?

A. The crews consist of whistle boy, signal boy,

choker setters, which is two to more, and rigging

slinger.

Q. Now, have you worked on any jobs where

there were not a rigging slinger over the choker

setters, where they were swinging out of a cold

deck

?

A. No.

Q. Now, can you state, from your experience in

the woods, whether it is practicable on such a job

where they are swinging logs out of a cold deck to

have a rigging slinger or some similar employee

over the choker setters'?

A. There is generally what you call a rigging

slinger or a bull chaser. [148]

Q. Can you state whether it is practicable to

have such a man there or not, from your experience ?

A. Yes.

Q. Well, now, what is the difference between a

rigging slinger and a bull chaser?

A. The bull chaser is underneath the rigging

slinger.

Q. You mean there would be two foremen in-

stead of one?
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A. Two instead of one. When your rigging

slinger is out in the brush with the crew you gen-

erally have a bull chaser at the tree, when he isn't

there.

Q. When the bull chaser isn't there what are the

duties of a rigging slinger?

A. He gives orders on the choker setters to set

out after your turns are put on and when to pull.

Q. Is that the duties of a rigging slinger when

he is at the tree also?

A. Also, the same thing.

Q. Now, what other names do you commonly

call the rigging slinger, if any?

A. Rigging slinger, head rigger.

Q. Any others ? A. That is all.

Q. Sometimes called rigging puller?

A. Rigging puller.

Q. All means the same thing? [149]

A. All means the same thing.

Mr. Boesen: I think that is all.

Cross Examination

By Mr. Jones:

Q. Now, in a cold deck, as the term is properly

used, there may be up to a million, two million, two

and a half million feet of logs in a cold deck?

A. Right.

Q. And those logs have been brought in there

and they are stored at this tree for some future

use, aren't they, to be taken away some time after

they are stored? A. Yes.
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Q. Now, they are yarded into this tree and they

are allowed to pile up, and they get pretty high,

don't they? A. Yes.

Q. And sometimes in taking them away the

method of taking them away will be by a skyline

operation, won't it
1

? A. Yes, sir.

Q. Now, a skyline is nothing more nor less than

a heavy cable, inch and three-quarters or a two-inch

cable, strung between two spar poles, one of these

spar poles will be the pole at the cold deck and the

other one will be over the loading landing some

place, and they will run a carriage out, which is

nothing more nor less than a couple of sheaves,

that runs along a big block, along this skyline, and

gets over these [150] logs, and they land down a

line out of the carriage to the cold deck and put a

log on it and take it back to the loading landing, is

that correct? A. Right.

Q. Now, when they are operating a large cold

deck in that way they have a full logging crew to

to it, don't they? A. Yes, sir.

Q. And a full logging crew, as you say, out at

the operation will have a whistle punk and two or

more choker setters and a rigger and a hook

tender ? A. Yes.

Q. The hook tender's work would be clear from

the cold deck into the loading engine, and the

loaders and the engineers, and if they were old

wood-burning donkeys the fireman, and all the
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choker setters and everything else are under his

supervision, aren't they?

A. They are under his supervision.

Mr. Boesen: Speak up. He has been nodding his

head.

The Court: Yes, speak up.

Mr. Jones: Q. Now, his job, the hook tender's

job, in performing it he is between the loading land-

ing and the cold deck and sees that everything goes

along right? A. Right.

Q. And his strawboss under him is this rigging

slinger or head rigger at the cold deck itself, and

he works on the cold deck, [151] doesn't he?

A. Yes, sir.

Q. Now, are you acquainted with the Logging

Safety Code of the State of Oregon that was

promulgated by union officials and representatives

of labor and employers and the State Industrial

Accident Commission, that attempted to collect the

best logging practices in the Pacific Northwest and

set them out as a code to be followed for the proper

safety and operation of logging?

A. I have to the best of my ability. I have never

read the code, but I have

Q. You are acquainted with the code, if there is

such a code? A. I have heard of the code.

Mr. Boesen: Wait a minute.

Mr. Jones: What?

Mr. Boesen : He said that he had never read it. I

don't know what the question is going to be.
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Mr. Jones : I am going to read the definition of a

cold deck.

Mr. Boesen: I object to it, Your Honor.

The Court: The objection is sustained. If the wit-

ness hasn't read it you can't cross examine him

on it.

Mr. Jones: Q. I would like to ask you if it is

not true that in logging operations, among ex-

perienced loggers, where a number of logs are piled

up, decked up, for handling purposes and for fu-

ture use, that isn't a cold deck? [152]

A. What is that question again there?

Q. Where logs are brought in to a tree and piled

or decked up for future use or for future handling

purposes, to be ultimately taken away, taken into a

mill some place, if that pile or deck is not known as

a cold deck? Am I right? A. Right.

Q. Yes. Now, where logs are coming in to a pole

from the woods by means of some type of yarding

operation—it may be old fashioned ground logging,

it may be high lead logging—but any type of yard-

ing that is being done, when the logs are brought in

to that pole and allowed to accumulate there, but at

the same time they are being taken away as fast as

they can be taken away, if that is not known in

logging parlance as a hot deck?

A. It is an active deck, what we call an active

deck.

Q. All right, active deck; but, regardless of

whether you call it a hot deck or an active deck,
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the situation isn't the same as using a full crew to

take the logs away from an established cold deck,

is if? A. Practically the same.

Q. Now, wait,—on your active deck—you call it

that; I call it a hot deck; I mean the, same as you

do by the term—your yarding crew is in the wToods,

isn't it? A. Yes, sir.

Q. And your rigging slinger is out there, and he

is their [153] boss, isn't he? A. Yes, sir.

Q. And, depending upon whether it is heavy log-

ging or light logging, whether it is Diesel or gaso-

line donkey logging or great big heavy-feed Willa-

mette logging, depends upon the number of choker

setters you have and the type of timber you are

bringing in, and depends upon

The Court: Just a moment; let the witness an-

swer. A. It does.

Mr. Jones: Q. Now, if you get very heavy tim-

ber and there's lots of limbs and entanglements and

the ground is rough and it is what you call a tough

logging show, you use a bigger crew than where it

is comparatively level, where it is small timber,

where it is open ground and lighter logs, don 't you ?

A. The crew is practically the same.

Q. What? A. The crew is the same.

Q. The number of choker setters depends upon

the heaviness of the work and the roughness of the

country and whether you have a heavy logging

operation or a light one, doesn't it? A. Yes.
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Q. Now, in any event, when you are yarding

your rigging slinger is the boss of the choker set-

ters, isn't he? A. Yes.

Q. And he is a fellow that can splice cables, and

he is a [154] fellow that when you have got all the

logs you can get in and you have got your cable on

one tail-block out there about a thousand feet or

farther, and you have reached out on each side of it

with your chokers as far as you can get the logs,

and you have cleaned up this road and you have to

move it over so as to get another road or another

swath of logs, he is the fellow that has to move it

over and gets the blocks moved over, isn't he?

A. He changes lines.

Q. Yes, he changes lines. Now, a rigging slinger

doesn't work at the spar tree on one of these active

decks, does he? A. No.

Q. Now, the number of men at a spar tree,

where you are using a swing—in other words, your

yarding doesn't get you clear to the loading land-

ing, but you are six hundred to twelve hundred feet

from it at your spar tree, and you have got to get

on down there, and there are several ways of doing

it, one would be a high line and another would be

"cats", but some way or other you have got to get

these logs from the spar tree on to where you are

going to load them onto trucks, A. Yes.

Q. —that is called a swing, isn't it?

A. Yes.
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Q. Now, a man at the yarder tree sets a chaser

to unhook the chokers off the logs that come in from

the woods and to send [155] those chokers back.

A. A yarder chaser, yes, sir.

Q. A yarder chaser. Then you have got a couple

of other men there whose job it is to hook the logs

on this active deck, or on this hot deck, whatever

you want to call it, onto the swing chokers to send

them on in to the loading landing, haven't you?

A. Yes, sir.

Q. All right. Now, the number of those men

—

the type of operation, the number of logs that are

going in, the capacity to handle the logs, the opera-

tion itself, determines whether you have two or

three or four men doing that work, doesn't it?

A. Yes.

Q. Now, where there are two or three men doing

the work, one of them works as a working foreman,

a bull chaser or something, he helps handle the

chokers, but maybe he is paid a few cents a day

more and is made a sort of a strawboss to boss the

job there? A. Yes.

Q. That is the way it is handled, isn't it?

A. Yes.

Mr. Jones: That is all.

Redirect Examination

By Mr. Boesen:

Q. You said when the deck was active the rig-

ging slinger was in the woods. Is there anybody tak-
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ing his place or doing the same job that he does at

the cold deck, where you are swinging [156] out of

it ? A. The bull chaser does that.

Q. You call that the bull chaser ?

A. Yes.

Q. Now, what is the difference between the du-

ties of a bull chaser on an active deck and the duties

of a rigging sliuger on an inactive deck?

A. The same thing.

Q. The same thing; just a difference in name?

A. Just a difference in name is all.

Mr. Boesen : That is all.

Recross Examination

By Mr. Jones

:

Q. In other words, either one would be the boss

of the job at the tree? A. How is that?

Q. In other words, either one would be the boss

of the job at the tree ?

A. When they are both in there?

Q. Yes.

A. When they are not yarding the rigging slinger

and crew is in there.

Mr. Jones : That is all.

Mr. Boesen: That is all.

(Witness excused) [157]

Mr. Boesen : May it please the court, there is one

thing—I would like to interrupt myself—I forgot;

I would like to offer in evidence this model that sits
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on the table for illustrative purposes in connection

with the testimony of Mr. Lynch.

Mr. Jones: There is a case in 58 Oregon which

lays down the rule that a model must be accurate,

or reasonably so, before it is admissible in evidence.

I think any model may properly be used to illustrate

testimony of a witness without being admitted, but

if it is going to go in and form a part of a case—58

Oregon 270, Burroughs versus Curtiss Lumber Corn-

pay, lays down the rule that models may be admitted

in evidence only when they are accurate. Plaintiffs

and his witness have both testified that the model

was not attempted to be built to a scale, any par-

ticular accuracy, and for that reason

The Court : I am not going to be technical about

this. Here is the situation : If both these models are

going to be used as illustrative, why keep them out

of evidence? If one is going to go to the jury the

other one is going to go. I tried to reduce counsel to

a point where they would use one model, and they

don't apparently, want to do that, and so I am going

to apply a rule of thumb,

Mr. Jones: Well, I didn't intend to offer my
model.

The Court : if one is going to go to the jury

the other is going to go; if neither goes I will ex-

clude both. [158]

Mr. Jones: Well, I hadn't an intention to offer

my model in evidence, but as long as the Court makes

that ruling then I will withdraw my objection and
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offer the other in evidence, with the understanding

that they will both be received.

The Court : Yes, they will both be received.

(Thereupon said model was offered and re-

ceived in evidence as plaintiff's Exhibit 1.

PLAINTIFF'S EXHIBIT 1

is a model illustrating the physical conditions

existing at the place of plaintiff's accident. The

said Exhibit 1 is too bulky and cumbersome to

be incorporated herein and is therefore made a

part of this transcript by reference and said

original exhibit is being transmitted to the ap-

pellate court pursuant to order of the District

Court.) [159]

Wirrick D
Mr. Jones : Call Mr. Wirrick.

JAMES D. WIRRICK
was thereupon produced as a witness in behalf of

the defendants herein and, having first been duly

sworn, was examined and testified as follows

:

The Clerk: Your name?
A. James D. Wirrick.

The Clerk: How do you spell your last name?
A. (Spelling) W-i-r-r-i-c-k.

The Clerk: Be seated.

Direct Examination

By Mr. Jones:

Q. What is your business, your work, Mr. Wir-

rick? [160]
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A. General Superintendent.

Q. Of what?

A. Oregon Lumber Company.

Q. Defendant in this case? A. Yes, sir.

Q. Were you General Superintendent of the com-

pany at the time Mr. Lynch was injured in June,

1937? A. I was.

Q. How long have you been General Superin-

tendent 1

A. Since the first of December, 1935.

Q. Were you employed by the company before

that? A. Yes, sir.

Q. Were you at the accident at the time?

A. I was not.

Q. Did you go with Mr. Wonsyld and myself at

the time the survey A. I did.

Q. of the ground was made?

A. Yes, sir.

Q. And did you assist in making the measure-

ments with a steel tape? A. Yes, sir.

Q. And did you read the measurements?

A. I did.

Q. A transit was used in running the angles ?

A. Yes, sir. [161]

Q. Did you check the angles on the transit and

the targets that it was aimed at ? A. I did.

(A document was here marked for identifica-

tion DEFENDANTS' EXHIBIT 24.)

Mr. Jones: Q. I will hand you Defendants'

Exhibit Number 24, I think. Are you acquainted

with that paper ? Have you seen it before ?
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A. Yes, sir, I have.

Q. State what it is, please.

A. Well, this is the field notes made at the time

that these measurements were taken that we were

taking out there at the scene of the accident,

Q. Did you participate in the taking of those

field notes? A. I did.

Q. Did you check the various figures, distances

and angles on there*?

A. I checked these angles and distances with Mr.

Wonsyld.

Q. And those various pumps and the spar tree

and the direction of lines and stakes that are indi-

cated on that, were they all measured?

A. Measured by a steel tape, 100-foot steel tape.

Q. And what about the correctness of the figures,

distances between points that are indicated on that

paper? A. They are correct, [162]

Q. Now, certain elevations were made with the

use of the transit and the leveling apparatus on the

transit so as to determine whether certain points

were above or below. Nowt
, will you observe whether

at those particular points the distances of whether

a point was above or below a basic point were

marked on it? Are they indicated there, the eleva-

tions? A. They are.

Q. And did you check and help mark those read-

ings on the elevations at the time? A. I did.

Q. Are those correct figures that you have there ?

A. Absolutely.
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Q. Now, after that was made, those field notes

were made, I will ask you if you checked them

against this drawing here *? A. I did.

Q. Wait until you get the drawing. We will refer

to it by number.

A. I know it is the same drawing we had the

other day.

Q. Just wait until we get a number.

(The drawing referred to was thereupon

marked for identification DEFENDANTS'
EXHIBIT 25.)

Mr. Jones: Q. I am handing you, now, De-

fendants' Exhibit 25 for identification, and ask you

to state what that is.

A. Well, this is the same plan as the smaller one,

only drawing to a larger scale. The small field map
is one foot to [163] ten inches—one inch to ten feet,

and the larger one is one inch to five feet.

Q. Now, some of the lines, the distance out on

the high line and the distance out on the haulback

line on the field notes, they are not drawn out as far

as they are on the big map, are they %

A. No, sir.

Q. But the angle, is it the same ?

A. Absolutely the same, yes, sir.

Q. Now, did you find that the big drawing there,

the drawing, actually sets forth and accurately states

the angles, elevations and distances as taken from

the field notes ? A. Yes, sir.
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Mr. Jones : Would you put a stamp on the model,

Mr. Reporter.

(The model referred to was thereupon

marked for identification DEFENDANTS'
EXHIBIT 26.)

Mr. Jones: Q. That is Defendants' Exhibit

Number 26 for identification, the model. Have you

compared the big drawing with the models

A. I have.

Q. What scale is the model made to?

A. One .inch to five foot.

Q. And when the rigging is taken off of the

model will that [164] drawing that you have in your

hands, the large drawing, lie down over the model

so that the points on the drawing coincide with those

on the model? A. Yes, sir.

Q. Or within a —quarter of an inch on the

scale, a quarter or an eighth of an inch?

A. Yes, sir.

Q. Now, are you acquainted with the ground up

where this accident happened and as shown by the

model? A. Yes, sir.

Q. Does the model look to you, aside from con-

sidering the drawings, like a correct representation

of the scene of the accident, the ground there, both

with respect to vertical and horizontal distances and

elevations? A. Yes, sir.

Q. Now, certain stakes were driven. Will you

come down to the model and indicate to the jury
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where the stakes were actually driven and where

the elevations were read?

A. Well, the transit was set up at zero level at

the spar pole, took one shot out here in front, and

then across this way, and the next one was out

through here where those stumps are, station num-

ber 3, one.

Q. That is all right; just indicate where the

stakes were; that is all I want you to do, indicate

on the model where the stakes were. [165]

A. Well, this one, too. Does it have to be any

number ?

Q. No, I don't care what order. Just indicate the

stakes.

A. The stakes that we shot at ?

Q. Yes.

A. This one, and then you went down here, and

one here at the stump and one over here at the slip.

Q. Now, then, all of these stakes—was it mea-

sured from here to this stake ? A. Yes.

Q. And from here to this stake?

A. With the chain base. Q. Yes.

A. And from here over to here? A. Yes.

Q. And from here to this stake here?

A. Yes, sir.

Q. And from this stake to this stake ?

A. Yes, sir.

Q. And from this stake to this stake ?

A. Yes, sir.

Q. And from this stake to this stake ?
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A. Yes, sir.

Q. From here to this stake?

A. Yes, sir.

Q. And were the elevations taken from here to

here? [166] A. Yes, sir.

Q. And from here

The Court: Of course, Mr. Jones, "here to here"

doesn't mean anything.

Mr. Jones: I am going to straighten that right

up just as soon as I get this, Your Honor.

The Court : All right,

Mr. Jones: Q. And from here to here?

A, Yes, sir.

Mr. Jones: Now, then, I have shown and indi-

cated to the witness that the measurements indicated

on the field notes which he has identified were all

actually made, and that from stake number 5 as in-

dicated on the field notes the elevation was taken to

stake number—what is that number ? Six ?

A. Six.

Mr. Jones : to stake number 6 ; and the eleva-

tion from stack number 6 to stake number
A. Ten.

Mr. Jones: 10 was made. There were other

elevations taken, but thos\e are the only important

ones. You may take the witness stand. Now, is the

land out immediately in front of the spar tree and

to the left of it as you are looking up the skidroad

comparatively level? A. Well, fairly level.

Q. Then from out where stake number 5 is, right
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directly out on [167] a ninety degrees from the spar

tree on down to stake number 6, is that a slope ?

A. Rather a steep slope to number 5, the stump.

Q. All right. Now, then, from number 6 to num-

ber 10, is that a greater slope than the other*?

A. Much greater, yes. It drops

Q. Is that correctly shown on that?

A. Yes, sir.

Q. Now, have you checked the model so as to de-

termine whether it shows the correct elevations or

not and whether those slopes there are within a

quarter or three-eighths of an inch on the model

accurate ?

A. It checks to station number 5, and then it

varies a quarter of an inch, which would probably

make a foot and a half difference from there on

down.

Q. So that on the area actually on the ground

it might be as much as a foot and a half different

than the way it is ? A. Yes.

Q. So that a quarter of an inch error here would

be about a foot and a half error on the ground?

A. Approximately, yes.

Q. And this is correct to within that error?

A. Yes, sir.

Mr. Jones: Now I am going to hand you some

photographs.

(Five photographs were thereupon marked

for identi- [168] fication DEFENDANTS'
EXHIBITS 27 to 31, inclusive.)
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Mr. Jones: Q. Will yon look at photographs

Exhibits numbers 27 to 31. Do yon recognize those

photographs'? A. Yes, I do.

Mr. Jones: Would you hand those photographs,

please, to Mr. Boesen.

Mr. Boesen: Are you offering them?

Mr. Jones: I am going to.

Mr. Jones: I presume these are pictures of the

scene of the accident ?

Mr. Jones : I am going to get that. I just wanted

you to see them.

Mr. Boesen: Yes, sir.

Mr. Jones: Q. Now, those photographs, where

were they taken, or what are they of?

A. Well, the actual groimds of the logging op-

eration where this actually happened.

Q. Can you step down to the model and point

out what each of those photographs, —to what sec-

tion it refers? A. I can.

Q. Let me hand you those photographs in order

—may I have them? Take the number 27— By the

way, is the spar tree standing at this time?

A. No, it is not.

Q. Was it pulled over after the work was done?

[169]

A. Absolutely.

Q. Now, what is this tree in the foregroimd?

A. That is the spar pole lying down.

Q. And then standing out here on the spar

pole what does this photograph number 27 look to?
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A. Well, that is the various country to the right

up here that has been logged.

Q. Well, it looks right up in this direction?

A. Yes, sir.

Q. This stump here—show the stump here that

that—is this stump right here, this first stump shown

in that photograph ?

A. Yes, this is this stump here.

Q. This here stump is this stump?

A. Yes, that is the high stump.

Q. All right, it is the stump nearest to the center

of the photograph number 27, as represented by

the stump which we will mark as "A" on the

model and indicates out a,s "A" on the photograph;

is that correct 1

? A. Yes, sir.

Q. All right. Now I am handing you Defend-

ants' Exhibit Number 28 and ask you what stumps

are represented in that photograph?

A. Well, this stump on the left here is the

stump number 6, or station number 6, whatever

the case might be, and this is the large one, the tall

one, on the opposite side of the [170] "cat" road.

Q. All right, let's call this one stump number

"B" and stump number "C"—"B" and "C". Now,

this picture looks from up hill down to those

stumps, down hill to these stumps, does it?

A. Yes, sir. This is

Q. Wait a minute ; that was 28 that I just men-

tioned. Now I am handing you Exhibit 29 and
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asking you what stumps that shows? Is this one

of the stakes we drove?

A. Yes, it was.

Q. All right, what stake is that?

A. That is "B" and "C", stumps "B" and

"C".

Q. Which is "B"? A. This one here.

Q. This one here.

A. Just the one stump there.

Q. This one is "B"? A. Yes.

Q. All right, let's mark it. And what stump is

this one? A. "C".

Q. "C". And you are looking up hill in this

picture from down below? A. Yes, sir.

Q. All right. Now, what is this picture? That

is number 30.

A. Well, that is the lower road below this, as

near as I can determine. [171]

Q. Going where?

A. Going down to the landing.

Q. And does it look from this point on down

to the landing? A. Yes, sir.

Q. Then from the lowest point of the tractor

road shown on the model number 30 looks down the

tractor road toward the landing, is that correct?

A. Yes, sir.

Q. Now do you recognize that ground at all?

Do you know which side of the tractor road that is ?

A. Well, I can't say that I recognize that, no.
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Mr. Jones : We will set that one aside. We offer

by this witness Exhibits 27, 28, 29 and 30, but not 31.

Mr. Boesen: No objection.

The Court: Admitted.

(Thereupon said four photographs were

offered and received in evidence as DEFEND-
ANTS' EXHIBITS 27, 28, 29 and 30. That

said exhibits are pictures of the grounds where

the accident involved in this action happened.

That it is impracticable to set forth a copy of

said Exhibits in this transcript, and, therefore,

said Exhibits 27, 28, 29 and 30 are hereby made

a part of this transcript by reference and said

four original exhibits are being transmitted to

the appellate court pursuant to the order of the

District Court.) [172]

Mr. Jones: Could they be passed to the jury at

this time?

Q. Mr. Wirrick, what was Mr. Harpell's hourly

wage at the time that this accident happened 1

?

A. I think it was

Q. Have you got your records here?

A. I have the records there, I believe, but I

believe it was [173] seventy-two and one-half cents.

Q. What was Mr. Lynch 's?

A. Sixty-seven and one-half.

Q. And what was the reason for the difference

in the wage paid the two of them?
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A. Well, that was one of Mr. Wonsyld's ideas

of kind of pushing things along, to give this man
Harpell a little more money from the fact that he

had charge of the other men hooking on the "cats";

and the choker setter, in other words,—that was

Mr. Harpell 's position.

Q. Was hooking on the "cat" 1

?

A. As well as setting chokers.

Q. What was the average size of your logs that

you get in this logging operation up there?

A. In the complete logging operation?

Q. Yes.

A. Well, they will vary from five to six hundred

feet. That will be the average size.

Q. And how big a log is a five or six hundred

foot log?

A. Well, a forty-foot log—a forty-foot log, ap-

proximately eighteen inches in diameter.

Q. Would you let him refer to this scale?

A. Not over fifty.

Q. Just refer to your scale. What is that that

I handed you?

Mr. Boesen: I don't believe I understood that

question. [174]

Mr. Jones: Wait until he refers to the scale.

What is that I handed you there.

A. Columbia River Bureau Logging Scale.

Q. That is the scale that you use throughout the

district to determine the size, the diameter, how
much board feet there is in it? A. Yes.
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Q. Now, you say that the average of your logs

up there runs about five or six hundred feet?

A. Yes.

Q. All right, what does the Columbia River

Loggers Scale show to be the dimensions of a five

or six hundred foot log?

A. Well, an eighteen-inch forty-foot log is five

hundred forty feet; a nineteen-inch log is six hun-

dred twelve feet.

Q. Now, what are your large logs? How big do

your large logs run up in that country?

A. Well, we consider a large log up there, after

it passes thirty-six inches it is a large log.

Q. How many board feet in a thirty-six-inch,

forty-foot log? Look at your scale.

A. Approximately twenty-five, twenty-six hun-

dred feet, I would say. 36-40, you say?

Q. Thirty-six-inch

A. Twenty-three hundred seventy-six.

Q. How much? [175]

A. Twenty-three himdred seventy-six feet.

Q. All right, now, when you build a cold deck

for future use what is considered the ordinary size

cold deck, how many board feet in it?

A. Well, we have built cold decks up there from

three to four and a half million feet in them.

Q. Million feet? A. Yes, sir.

Q. And when you build a cold deck like that

you hold the logs there for storage for future use
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and come in and get them as you need them, is

that right? A. Yes, sir.

Mr. Jones: You may cross examine.

Cross Examination

By Mr. Boesen:

Q. When you are speaking about these cold

decks with four or live million feet you are speak-

ing about these big cold decks you have down at the

pond to pile up for winter use?

A. No, this is in our logging camp, in our

upper camp.

Q. Well, you don't pile them up helter skelter

around a spar tree, as many as four or five million

feet? A. Yes, sir.

Q. That will hold that many logs around a spar

tree?

A. Piled by a donkey, from three to four and

a half million feet, I guess. [176]

Q. Well, that is where you pile them right up
in regular, even order? A. No, no.

Q. Just where you pull them in helter skelter?

A. What they call jumble deck.

Q. Jumble deck. How many logs will there be

in a pile of your logs up there, approximately, with

four or five million feet in it?

A. Oh, three to five thousand, approximately.

Q. Three to five thousand logs. Now, with respect

to these measurements on this model, I understood

you to say that you checked the transit readings and

pace readings, and so forth; is that correct?
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A. Yes, sir.

Q. Who was running the transit*?

A. Mr. Jones set the transit and we checked

the readings, Mr. Wonsyld and myself.

Q. You both looked through the transit?

A. Yes, sir.

Q. Are you a civil engineer? A. No, sir.

Q. Had any experience running a transit?

A. Not in running a transit, no, sir.

Q. This is the first time you have ever looked

through one? A. No, sir. [177]

Q. You have looked through them enough to

know what you are doing? A. Absolutely.

Q. And you read the tape readings, too, in every

instance? A. Yes, sir..

Q. In every instance you read them yourself?

A. I either held the tape at one time or read it,

or Mr. Wonsyld would. We would alternate around.

Q. Once Mr. Wonsyld would read it and the

other time you would read it?

A. From one stake to another one, if I would

read it, the other time possibly Mr. Wonsyld would

read it.

Q. Now, in making the elevations you set the

transit at level, then your slopes would be at the

distance you have marked there on your notes there

from the level, is that right?

A. Well, to get the level we would put the transit

on level, then measure up to the barrel on the stick,

and then whatever reading it gave out over there
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from where we would hold our finger was the differ-

ence in elevation.

Q. Who took the pictures that are in evidence?

A

A

Q
Q
A

I think Mr. Jones.

Were you present when they were taken?

Yes, sir.

You were? A. Yes, sir. [178]

So then you were

These large ones—this is the first time, today,

that I have seen those large ones, but he has some

smaller pictures.

Q. They are enlargements of smaller ones, is

that right?

A. The smaller ones are enlarged, yes.

Q. How did you carry Mr. Harpell on the books,

what classification?

A. Well, there wasn't any classification. He just

hired out as a choker setter, and that was up to the

foreman whether or not he was to be in charge of

a group of men.

Q. Well, did you call him a choker setter on your

books? A. Not necessarily, no.

Q. Well, don't you have some designation for

them on your books, with respect to classifications,

your hook tenders, your choker setters, your rigging

men, and so forth?

A. No, the rate classifies the men.

Q. You don't call them anything on your books?

A. Not necessarily, no, not on the payroll.
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Q. When did yon first learn that Harpell was

the foreman on the job up there?

A. Mr. Wonsyld put him in charge when he

hired him.

Q. Did he ask you about it before he put him in?

A. Yes, sir.

Q. You say he put him in charge when he first

hired him? A. Yes. [179]

Q. When did he first go to work there?

A. Mr. Harpell?

Q. Yes. A. That I couldn't say.

Q. You don't remember? A. No.

Q. But you do know that he was put in charge

of that operation from the time that he went on

the job? A. Yes, sir.

Q. All the time that he worked there he was

a foreman of that particular operation?

A. Yes, sir.

Q. As a "cat" hooker, choker setter?

A. Hooker, they called him, "cat" hooker we
called him. Some of them call him bull chaser, but

we call him "cat" hooker.

Q. But all the time he was working there he

was in charge of the choker setter and working on

the "cat"?

A. Yes, sir, the same as he is today.

Q. Contracting up there today, isn't he?

A. He is still the boss, though.

Q. I don't believe you testified, did you, as to
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where the stumps were, and the guy lines and the

main lines, and so forth?

A. Beg your pardon?

Q. You didn't testify as to where the main lines

and guy lines [180J and haulbacks, and so forth,

were %

A. Not only just according to the blueprint. I

know that that is correct.

Mr. Boesen : I think tha.t is all.

Mr. Jones: Mr. Wirrick, we have the payroll

sheet here. I don't see it. Have you got the payroll

sheet of Mr. Harpell? A. No, I don't have it.

Mr. Jones: Just a moment,—I will bring the

payroll sheet to you tomorrow. It shows no classi-

fications of any employee on that job.

Mr. Boesen: I would like to have that.

Mr. Jones: You may have it. That is all, thank

you.

(Witness excused)

Mr. Jones: Mr. Wonsyld.

The Court : The Court will suspend at this time.

Gentlemen, you will observe the usual instructions.

You may now retire and return here tomorrow

morning at ten o'clock.

(Whereupon, at 4:53 o'clock P. M., Monday,

August 1, 1938, the trial of the above entitled

cause was suspended, the Court taking an ad-
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journment until 10:00 o'clock A. M., Tuesday,

August 2, 1938.) [181]

Tuesday, August 2, 1938, at 10:40 o'clock A. M.,

the trial of the above entitled cause was resumed,

as follows:

Mr. Jones: Mr. Boesen requested that we fur-

nish a copy of our payroll to him, and I had the

June payroll of 1937, the month of the accident, in

Portland, but it was not in the court room yester-

day, and I turn it over to Mr. Boesen to do with

as he chooses.

Mr. Boesen : I suggest that it be put in evidence,

in connection with the testimony.

Mr. Jones: No objection.

The Court: Admitted.

(Thereupon said June payroll of 1937 was

offered and received in evidence and marked

Plaintiff's Exhibit 32.)

Plaintiff's Exhibit 32 is as follows: [182]
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LOGGING CAMPS JUNE 1937

Over- Wood & Sociul Lunch

Names Day Time Rates Credits draft Mdse. Lumber Security Itoom Hotel Hospital Advance Chock #

1 William Ryan 11 88 55.00 & B. & B. 48.00 Over 65 years 2.00 21.83 8795

2 Strickland Jack 2 17

169870 ft.

@ 80^ 14.00 4.65 .14 2.00 5.00 .20 2.01 8797

3 Leon Ballweber 8 64

169870 ft.

62/2 52.66 3.97 .53 2.00 2.00 44.16 8790

4 Downs R. V. 8 64 62/2 52.66 20.75 .53 1.00 2.00 28.38 8791

5 Skinner Dan 7 482 @ 622 30.32 .31 2.00 16.06 8786

6 May John 4 262 @ 622 16.56 .17 .40 10.24 8753

7 Garmes, H. L. 11 932 @ 80^ & 1.20 77.00 5.45 .77 10.00 14.80 2.00 43.98 8788

8 Wols Karl 5 40 @ 65^ 26.00 .97 .26 3.00 1.00 9.17 8619

9 Gay Percy 2 13a @ 622 8.44 6.64 .08 7.50 .20

10 Arnold Fred 6 48 @ 62/2 20.79 .21 9.25 2.00 9.33 8621

11 Paasch Fred 6 48 @ 62/2 20.79 .21 9.25 2.00 9.33 8620

14 112 234740 2|* 74.83 12.27 .75 Paid

12 Goss, W. A. 1 8 8680 (a 62/2 5.38 .05 .10 4.83 8534

13 Olson John 12 104 60^ & 90^ 64.80 12.12 .65 8.00 9.00 2.00 33.03 8799

11 Cole Varnell 9 702 622 & 93% 44.22 .44 2.00 25.08 8800

15 May Dan 9 69 622 43.13 .43 .50 2.00 23.90 8801

16 Whiting R. W. 13 105 622 & 672 66.08 5.89 .66 2.00 32.18 8809

17 Thornly Tom 12 96 156370' @ 62/2 48.47 12.52 .48 2.00 33.47 8810

18 Thornly George 12 96 156370' @ 62/2 48.47 .48 2.00 45.99 8811

19 Wolfe Everett 13 104 147000' @ 62/2 54.42 19.97 .54 2.00 31.91 8818

20 Colclessor Ed 26 208 75^ & 80^ 161.20 3.34 1.61 5.00 .40 2.00 20.00 8784

21 Lewis M. F. 26 207 @ 60 & 672 132.53 8.35 1.33 2.00

22 Boardman B. G. 14 112 @ 60 & 67 69.00 4.74 .69 2.00

23 Cushman 0. 23 183 @ 62/2 & 672 94.31 42.49 1.39 .94 1.00 2.00 35.00 8842

24 Gay Clarence 11 93 @ 80^ & 1.20 76.40 15.94 .76 7.85 .40 2.00 32.50 8796

25 Atterbury Floyd 26 239 @ 672 & 80^ 190.62 28.10 1.91 12.00 2.00 2.00

26 Bnsh John 23 184 @ 60 & 672 117.00 5.00 1.17 40.50 2.00

27 Brown, J. H. 23 204a @ 672 & 1.01% 139.04 26.83 1.39 5.50 2.00

[183]
28 Bordwell Richard 25 193* (S) 60 & 672 155.96 11.18 1.56 4.20 39.95 2.00

29 Barney Ray 26 216 @ 65^ & 7(ty
150.15 28.80 5.25 1.50 10.00 2.00

30 Charpilloy Harley 4 29 672 & I.OI14 20.93 .21 4.60 Paid 16.12 8823

31 Evans M. L. 25 200 143.50 & 151.00 147.00 40.96 1.47 .40 2.00

32 Juches Adolph 22 176 @ 60 & 672 118.35 15.43 1.18 2.00

33 Groshong Claude 20 1612 @ 772 & 80^ 128.90 5.35 1.29 28.15 2.00

34 Hite Edward 25 216 @ 80 & 87 2 186.38 48.13 .93 1.86 2.05 2.00

35 Harpell Fred 25 210 (a) 65 & 722 147.23 45.10 1.47 18.50 2.00

36 Koplin Lester 22 2112 @ 1.05 & 1.10 239.78 62.44 5.00 2.40 2.00 2.00

37 Lynch L. B. 23 197 @ 60(* & 67 2 127.16 41.83 1.27 2.00 2.00

38 Larson Carl

Munroe O. J. 4 29

31.20

.21

1.20

4.60 Paid 16.1239 672 & I.OI14 20.93 8824

40 Mxiller Bud 4 38 @ 80^ 1.50 & 1.65 38.50 .39 8.40 .40 29.31 8837

546 46231/2 3271.27 9.84 532.57 12.57 32.30 104.10 L77.90 64.30 573.93

ns4"i
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Mr. Jones: Call Mr. Wonsyld.

EDWARD WONSYLD
was thereupon introduced as a witness in behalf of

the defendants herein and, having been first duly

sworn, was examined and testified as follows:

Direct Examination

By Mr. Jones:

Q. Mr. Wonsyld, for the purpose of the record

will you state your full name?

A. Edward Wonsyld. [185]

Q. What is your occupation, Mr. Wonsyld?

A. Logging foreman.

Q. For what company?

A. Oregon Lumber Company.

Q. How long have you been employed by that

company ?

A. It has been over a period of fifteen years,

approximately.

Q. How long have you been engaged in the log-

ging business? A. Around nineteen years.

Q. State, just briefly, what jobs you have held

in the logging business.

A. Well, I started out blowing whistle, firing

donkey, setting the chokers, pulling rigging, load-

ing

Q. What do you mean by "pulling rigging"?

A. Why, you are boss over the logging crew in

the woods, such as choker setters, and the skidding

out of the logs.

Q. Is that the same as head rigger that they

have talked about? A. Absolutely.
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Q. Go ahead.

A. Then I high-climbed for quite a few years,

and run a camp, been a camp foreman.

Q. Ever been a hook tender? A. Yes.

Q. Now, at the time of this accident, on June

30, 1937, were you superintendent of their logging

operations? A. Yes. [186]

Q. Mr. Wonsyld, did you go with Mr. Wirrick

and myself at the time that measurements at the

scene of the accident were made? A. Yes.

Q. And state what you did in the making of

those measurements ?

A. Well, I checked the position of the transit

a.s it was put on the different markings that we

took there, and handled the -chain to measure out

between the points that was of particular interest

to us at that time.

Q. You mean you helped with the chain?

A. Yes.

Mr. Jones: May the witness be handed the two

last exhibits, or the two exhibits that were not of-

fered in evidence. They are not pictures; they are

the two field notes there.

The Reporter: 24 and 25.

Mr. Jones: 24 and 25. The smaller one first.

What is the number of that first, Mr. Wonsyld, the

court number? A. Twenty-four.

Q. Defendants' Exhibit 24. Was that made in

your presence? A. Yes.
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Q. Did you observe the various figures that were

put down on there? A. Yes.

Q. For elevation and for distance and for angle,

direction ? A. Yes.

Q. Now, in making the measurements, the meas-

urements between [187] points, with the steel chain,

who assisted in making them?

A. With the steel chain?

Q. Yes; who were the men that made the meas-

urements with the steel chain?

A. Mr. Wirrick and myself.

Q. And at what end of the chain? Did you al-

ternate on the ends of the chain? A. Yes.

Q. And when you read the tape did you watch

the reading that was put down on the paper?

A. Yes.

Q. And when he read the tape did he watch the

reading ? A. Yes.

Q. Those that you read, were they correct, on

there ? A. Absolutely.

Q. And what about the vertical angles, the ele-

vations for the same? A. They are correct.

Q. And the directions of one point from another

as shown on there? A. They are correct.

Q. Now, what scale wrere the field notes made

on? A. One inch to ten.

Q. Afterwards was a drawing, Defendants' Ex-

hibit Number 25, displayed to you? [188]

A. Yes.
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Q. And did you check your field notes against

that drawing? A. Yes, I did.

Q. How did they check out?

A. They were all correct.

Q. Now, what scale is the model down here, Ex-

hibit Number 26, made to ?

A. That is one to five.

Q. The same as the big drawing you are hold-

ing? A. Yes, sir.

Q. Have you checked the model against the

drawing? A. I have.

Q. How does it check out ?

A. It is all right.

Q. Well, did you find the points on the drawing

indicated on the model? A. What is that?

Q. The points on the drawing are indicated on

that model? A. Yes.

Q. And the distances and angles and elevations,

how do they correspond?

A. Well, the angles are all all right.

Q. Distances? A. And distances.

Q. And elevations?

A. And the elevations are all right. [189]

Q. Now, if there are errors which you could

observe between the drawings and measurements

which you actually made and the model as there

represented, within what limits are those errors con-

fined?

A. There was one error in the elevation
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Q. Well, just tell me about how far in inches

the model was off from where it should be?

A. It was a quarter-inch.

Q. Then the model is right within approximately

a quarter-inch ? A. Yes, sir.

Q. Does the model as you see it represent and

look like to you a fair representation of the ground

itself where the accident happened?

A. Yes, sir.

Q. Would you hand the witness, please, some of

the photographs—if I may see them. You may hand

him all of them, and I call your attention to 27

first, Defendants' Exhibit Number 27 and ask you

to step down to the model and indicate to the jury

on 27, if you will bring it down, Mr. Wonsyld, what

stump on the picture 27 that I now have my finger

on is represented on the model ?

A. Stump "C".

Q. Is stump "A"—or "stump B" shown in this

picture 27? A. No, it is not. [190]

Q. Now, were there stumps in here in the im-

mediate vicinity of the spar tree, and so forth, that

are not shown on the model and that we did not

measure ? A. Yes.

Q. I am calling your attention to the field notes,

Exhibit Number 24, and ask you to indicate the

stake that was driven by the yarding engine—first,

tell us where the stake was set that we put by the

yarding engine?
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A. It was set approximately in between the run-

ways of the donkey.

Q. And near which end of the runways'?

A. The foreward end.

Q. What number is that stake indicated upon

the field notes'? A. That is number 4.

Q. And would you point out number 4 on the

model 1

? A. Right there.

Q. Now, would you also tell me if a stake was

set in the general direction of the high lead line
1

?

A. Yes, it was.

Q. And what number was that stake given on

the field notes? A. Number 2.

Q. And will you indicate that stake on the

model? A. That would be this one here.

Q. Was the distance across the gouged-out part,

or that was marked by the extremes of where the

tractor ordinarily came up and was indicated as a

roadway,—was the distance across that [191] meas-

ured ? A. Yes.

Q. Where was the measurement made from?

A. From this stake to this point here.

Q. From stake number 5 straight across?

A. Yes.

Q. Now, were elevations taken from points 5 to

6? A. Yes.

Q. And 6 to 10? A. Yes, sir.

Q. And are those elevations correctly shown on

your field notes? - A. Yes.
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Q. Now, other elevations were taken to those

that I have just asked you about, or ones that are

involved right at the place of the accident, is that

correct ? A. Correct.

Q. Now, I hand you Defendants' Exhibit Num-

ber 31 for identification and ask you to state to the

jury what ground it shows'?

A. This is the ground between the road, the

"cat" road, and the donkey, where the donkey was

setting.

Q. And what with respect to the spar tree and

the point where the donkey was setting?

A. Between the point of the spar tree and where

the donkey was setting, also.

Q. Just indicate to the jury, roughly, where the

ground would [192] lie, then.

A. It would lie in between here.

Mr. Jones: Indicates on the model out from the

stump "B" in the general direction somewhere mid-

way between point number 4 and the hole that rep-

resents where the spar tree goes. You may take the

stand. I offer Exhibit Number 31—it is a photo-

graph—in evidence.

Mr. Boesen: No objection.

The Court: Admitted.

(Thereupon said photograph was offered and

received in evidence as Defendants' Exhibit 31.

That said Exhibit is a picture of the grounds

where the accident involved in this action hap-

pened. That it is impracticable to set forth a
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copy of said Exhibit in this transcript, and,

therefore, said Exhibit 31 is hereby made a

part of this transcript by reference and said

original exhibit is being transmitted to the ap-

pellate court pursuant to the order of the Dis-

trict Court.)

Mr. Jones: We also at this time offer the model,

Number 26 I believe, Defendants' Exhibit 26, in

evidence.

Mr. Boesen: No objection.

The Court: Admitted.

(Thereupon said model was offered and re-

ceived in evidence as Defendants' Exhibit 26.

Defendants' Exhibit 26 is a model illustrating

the physical conditions existing at the place of

plaintiff's [193] accident. Said Exhibit 26 is

too bulky and cumbersome to be incorporated

herein and is therefore made a part of this

transcript by reference and said original ex-

hibit is being transmitted to the appellate court

pursuant to order of the District Court.)

Mr. Jones : Q. Mr. Wonsyld, did you also make

measurements,—go. back to the scene of the acci-

dent at a different time, with myself and Mr. Har-

pell, and make some measurements as to stumps

where the wires, the guy lines, were fastened to?

A. Yes. [194]

Q. And without reading the angle, just indicat-

ing the angles of those stumps from the spar tree?



Oregon Lumber Company et al. 169

(Testimony of Edward Wonsyld.)

A. I did.

Q. Have you the notes with you that were made

at that time? A. Yes, I have.

Q. And just state whether or not you checked

the model and whether one stump that I am indicat-

ing here as "D " is in the place where your measure-

ments and directions show that it should be*?

A. Yes, it is.

Q. And did you measure the distance with a steel

tape between the spar tree and that stump?

A. I did.

Q. What distance does it show?

A. One hundred sixteen feet.

Q. Now, the stump that I am marking down

here as "E", what distance do your notes show it

was from "E" over to the spar tree?

A. One hundred sixteen and a half.

Q. Now, there was a stump at which a guy line

wTas fastened out in this general direction. Does

this screw I have here at the edge of the model

indicate the position of that stump? A. Yes.

Q. We wdll give that the letter
U F". How many

feet from the spar tree was that?

A. One hundred twenty-three feet. [195]

Q. Now, does the model indicate—we will call

this "G" and this one "H"—are the guys that were

attached on the model at points "G" and "H", the

little marks, the pencil marks, that come up to

them, on the plane of the model itself, are they in

proper angle out from the spar tree?
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A. Yes, they are.

Q. You determined those angles at the time?

A. Yes.

Q. Those are O.K. Now, does the model show

the distance out to where the stump should be that

we indicated on the model? A. How is that?

Q. How many feet is
UG" from the spar tree?

A. It is one hundred sixteen feet.

Q. One hundred sixteen; and how far is "H"
from the spar tree?

A. One hundred forty-three.

Q. Now, the model, then, does not show, or at-

tempt to show, the distance here ?

A. No, it does not.

Q. By the way—you may take the witness stand

again. Did you measure the height of the spar tree,

which is down, to the top of it? A. Yes, sir.

Q. I mean to where the top guys were fastened?

A. Yes, sir.

Q. How high was that? [196]

A. Ninety-three feet.

Q. And then the blocks and the buckle guys were

below that? A. Yes, sir.

Q. We have not indicated or pointed out the

stumps where the buckle guys were on here, have

we? A. No.

Q. That is all—or I mean that is all on that

point. When you moved up to this show here were

you logging completly around the spar tree?

A. No, sir.
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Q. Why not?

A. We had taken out approximately three-quar-

ters of the trees with the "cats", because the ground

permitted "cat" logging, and we only used the

donkey in such places where we couldn't put our

"cat".

Q. And about a quarter of the terrain around

the spar tree is what you were donkey-logging

with, then? A. Yes, sir.

Q. And had the donkey engine ever been moved

from the time you moved up there until the acci-

dent happened? A. No, sir.

Q. How long had you been working at this tree

prior to the time of the accident, approximately?

A. Oh, approximately seven days.

Q. Now, at any time while you were working

at that tree had you [197] used two tractors as a

swing? A. No, sir.

Q. Were you at the point of the accident or out

here in the woods when it happened?

A. No, sir.

Q. Where were you?

A. I was down at the office posting time.

Q. You keep the time of the crew out in the

woods? A. I do.

Q. What rate of pay did Mr. Harpell get at

the time of the accident?

A. 1 will have to check. Seventy-two and a half

cents an hour.

Q. What did Mr. Lynch get?
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A. Sixty-seven and a half cents an hour.

Q. What were the duties of Mr. Harpell?

A. Well, Mr. Harpell was classed as a hook

tender on the "cat". He had the say over the men
that was working with him, such as Mr. Lynch.

Q. Who wras in charge of seeing that the logs

from the tree,—directly in charge of the work of

seeing that the logs from the tree moved down to

the landing? A. Mr. Harpell.

Q. Who worked with him there and took orders

from him in performing that work ?

A. Mr. Lynch. [198]

Q. What were the duties of Mr. Lynch there?

A. He was to set chokers on the logs.

Q. Now, will you explain to the jury just how

this operation was carried on, starting from the

point, wrhich there is no dispute about, that logs

were brought in to the spar tree from the woods

and unloaded at the spar tree and accumulated

there, or what I believe the plaintiff said that some-

times forty to fifty logs would get in up to that

deck,—now, after they got there to the spar tree in

that fashion, explain the operation of getting them

from there down to the loading landing.

A. Well, the "cat" would come up from the

landing wTith her chokers and he would run in to

one side of the deck, or off to one side, I should

say, and he would drop his chokers there, and they

would always have one set of chokers there at the

deck and they would keep the most of them set up,
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that is, that it was possible to set up at the time;

and then they would pick up these logs that was

already set up and pull out with them, and while

the "cat" was down then they would set up the

extra chokers that they had brought back up with

it, pull out with it.

Q. Well, now, after they had got up there and

discharged the chokers—by the way, where were

those chokers that they were bringing up, where

did they come up from?

A. Came up from the landing.

Q. Had they gone dowTn on a previous trip with

some logs? A. Yes, sir. [199]

Q. Now, after they discharged those what did

they do in order to get some logs on to go back?

A. Repeat that again.

Q. Yes. After the tractor got up near the deck

there, discharged its chokers, the chokers were

taken off of it, then what was done?

A. Well, Mr. Harpell would point out the chok-

ers there or the logs that he wanted to pick up, and

the "cat" would back in to them and he would hook

them onto it.

Q. Who hooked them on?

A. Mr. Harpell.

Q. He would hook the end of the choker into

the fantail on the back of the
'

' cat " ? A. Yes.

Q. Who would set the chokers around the logs

themselves so that the other ends would be around

the logs? A. Mr. Lynch.
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Q. And who helped him?

A. Mr. Harpell, when he wasn't doing nothing

else.

Q. Now, do you recall Mr. Lynch 's appearance,

general appearance, prior to the time he was hurt?

A. Yes, sir.

Q. How does it appear now as he sits in court

with his general appearance up there at the work?

A. About the same. [200]

Q. How did he carry his head prior to the acci-

dent? A. Slightly forward.

Q. Do you know whether at any time prior to

this accident he ever complained of any pain or

discomfort with his neck or back?

A. Well, he never really "complained so much of

pain as he had a stiff neck there for a period of

time; I don't recall how long it was, but I know

he had a stiff neck. He was out on the job there and

he was holding it fairly stiff, and I asked him at the

time if he got hurt and he said no, his neck was

stiff. That is all that I recall. Whether there was

anything else wrong I don't know.

Q. Now, were you at Dee when Mr. Harpell was

brought to Dee—or when Mr. Lynch was brought

into Dee, I mean? A. Yes.

Q. And who took him on in to the hospital at

Hood River? A. I did.

Q. Who went with you? Anybody go with you,

do you know? Can you remember?
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A. No, I don't recall the name of the boys that

was with me.

Q. Now, who hired Mr. Lynch? A. I did.

Q. What statement did he make to yon at the

time with reference to his experience as a logger?

A. He said he had experience as a logger, that

he had logged [201] for several years.

Q. And had you observed him on his work?

A. Yes.

Q. What did the manner, the way he went about

performing his duties, indicate to you with refer-

ence to his experience and ability to do the job?

A. He showed that he had experience.

Q. He acted how?

A. He showed that he had experience.

Q. Now, the evidence has shown and will show

by other witnesses that at the time of the accident

—

Mr. Bailiff, may I have those little logs, please?

—

that at the time of the accident two logs were lying

in the skidroad or tractor road, represented on the

model by the—Does this depressed area in here rep-

resent the tractor road ? A. Yes.

Q. And this around on this side in here, what

does that represent?

A. That is the return road where they came

back up from the landing entry.

Q. Now, the evidence shows that somewhere in

this position a log was lying, and it will also show,

we will produce evidence to the effect, that a log was

on top of it, and that the ends of these logs extended
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down just a little bit past the stump. Now, assum-

ing that the statement that I have given you is [202]

accurate—will you step down—will you tell the

jury whether or not it would be considered good

practice, a good safe way to set a choker on that

lower log, to get in under this upper log in order

to do so? Now, the evidence has shown, and the

other evidence will be, that both upper ends of the

logs were in the skidroad and probably seven or

eight feet apart and that the lower end of the upper

log was practically immediately above, directly

above, the lower log—whether with the logs in that

position and with the ends resting off the groimd

due to a drop in the road, so that there was air

space in there between them, whether a choker set-

ter in attempting to put a choker around the lower

log should get himself in under the upper one so

that it might come off and hit him?

A. No, he should not.

Q. How could that have been done otherwise so

that getting under there could have been avoided?

A. Well, they could have waited imtil the "cat"

came back there and bumped the top log off. We
have bumpers on our "cats" for that purpose.

Q. Would Mr. Lynch have had any right to

have waited and asked the "cat" to do it?

A. Yes, sir.

Q. How could it have been done without waiting

for the "cat"?
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A. It could have been set from the opposite side.

Q. How large cold decks have you built in the

woods there when [203] working for the Oregon

Lumber Company, or have been built there during

your employment there, that you completed and

out of which you subsequently logged?

A. Well, it all depends on the ground that we

was in,—they run from two to three thousand and

up to as high as four—or I mean million, up to as

high as four million.

Q. I don't think I quite understood your answer.

How much did you say that some of them have

been? A. From two to three million.

Q. All right. Now, how many logs would, the

size you were getting there, two to three million

feet, board feet, of timber represent,—about how7

many logs would be there?

A. Probably five thousand logs.

Q. How much?

A. Probably five thousand logs.

Q. All right. Will you just, in answering, speak

just a little louder, please, Mr. Wonsyld. Now, when

you are yarding out of a deck of that kind, after it

has been completed—I mean when you are taking

the logs out of a deck of that kind after it has been

completed and after the yarding has ceased, explain

how the operation is done.

A. On the large decks, you mean ?

Q. Yes, where you are swinging out of a large
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deck after it is fully completed and the yarding is

through ?

A. Well, it has been the general practice up

there to put up [204] a skyline to the deck, from the

landing to this deck, and then we have a full crew

out there to log along out there.

Q. What do you mean by a skyline from the

landing to the deck?

A. Well, it is a two-inch cable that is stretched

from one top of a tree to the other.

Q. Then what do you mean, that you have a full

crew?

A. We have a hook tender and head rigger,

choker setters, and a whistle punk out there.

Q. Well, just go ahead and explain the operation,

how it is handled. A. In what regard?

Q. What? A. In what regard?

Q. Well, how you get the logs off of the cold

deck over on to the landing.

A. Well, the head rigger is there at all times

when you are logging under that operation and he

indicates the logs that the choker setters shall take,

the turns that they will put the chokers onto, and

he gives all the signals and everything there.

Q. Now, aside from where you are logging off

of a big completed cold deck, where is the rigging

slinger's job? A. He is out in the woods.

Q. And does the rigging slinger stand around

the spar tree? A. No. [205]
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Q. What crew was adequate and sufficient to do

the work that these men were doing at the time of

the accident in a safe and efficient manner?

A. The same crew that I had on there, two men.

Q. Now, the evidence shows that the way those

two logs got in the position that I have indicated

to you there was because when the prior turn was

taking them from the cold deck two logs stuck to

the turn that was going out and it was dropped at

that point. Does that frequently happen?

A. Yes.

Q. How does it come that the chokers are fast-

ened around logs in a deck in such manner that

others can ride out with them?

A. Well, at times it not safe to get up onto your

deck and hook onto the top logs and you have to

work from the bottom of the deck where you can

always be closer to the ground and get away in case

they start rolling, so consequently when you hook

onto the bottom log there is always a certain amount

of them will roll down and follow the turn out a

little ways until the nature of the ground or some-

thing forces them to roll off.

Q. Now, after the logs, some of the loose ones,

pull out with the turn does that make it consider-

ably easier or harder to get the logs out for the

next turn?

A. Oh, it makes it considerably easier.

Q. So it is not a bad thing to have them pull

out from the deck? [206] A. Oh, no.
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Mr. Jones: That is all; you may cross examine.

The Court: Just a moment. Do you wish a re-

cess, gentlemen? We will take a short recess.

(A short recess was thereupon had, after

which proceedings were resumed as follows:)

Cross Examination

By Mr. Boesen:

Q. Now, Mr. Wonsyld, referring to the model,

Exhibit Number 26 of the defendants, this repre-

sents approximately how much territory up there,

in feet, can you say, from one end of the model to

the other?

A. Oh, it would be between three himdred and

fifty and four hundred feet.

* Q. Altogether, from one end of the model to

the other ; and that is lengthwise ? A. Yes.

Q. And about two hundred feet crossways?

A. You mean if the model was extended out to

the full length

Q. I am trying to get an idea of how much ter-

ritory up there is represented by this model. You

say about four hundred feet lengthwise, and it

would be about two himdred feet, then, I take it,

sideways ?

A. It would be a little over two hundred feet

sideways.

Q. A little over two hundred feet. Now, the slope

on the [207] forward end of the model there is a

question of a hill that goes steeply down into a

canyon, isn't that right?
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A. Yes, that is right.

Q. And it is also a canyon on the other side, isn't

that true?

A. It isn't what you would call a deep canyon.

Q. A canyon on both sides, however?

A. Yes.

Q. In other words, the place where the spar

tree set represented pretty close to the top of the

hill? A. Yes.

Q. And then the hill also sloped out in the di-

rection that I am standing from the model?

A. Yes.

Q. Now, did you make any investigation of the

lay of the ground there and the position of the spar

trees—and the position of the stumps and spar

tree and what not, immediately after the accident?

A. No, I did not.

Q. You did not make any checkup at all on it

at that time? A. No, not at that time.

Q. Did you make any check up at all as to how

the accident happened? A. I did.

Q. You asked the persons who were around it?

A. I did [208]

Q. You asked Mr. Lynch? A. I did.

Q. You asked Mr. Lynch. And when was that?

A. It was when I first seen him there at the

shop, when they were taking him in.

Q. You mean as quick as he came to the shop

after they brought him in? A. Yes.
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Q. You asked him how it happened then?

A. Yes.

Q. What did he say?

A. He told me he was setting a choker on a log

and the log rolled on him. That is about all he

told me.

Q. Then you went back and inquired of all the

other people that were around there as to how it

happened ? A. Yes.

Q. Made a report to your company, is that

true ? A. Yes.

Q. You didn't go up yourself and see the place

right away? A. No, I didn't.

Q. Now, when did you first make an investiga-

tion as to the lay of the ground and position of the

various things generally on this model?

A. Not imtil this here was called—not until this

case was called. [209]

Q. Well, how long ago would that be that you

made an investigation?

A. Oh, I think it has been a month ago.

Q. About a month ago. Then you made no in-

vestigation as to the things that were represented

by that model until about a month ago?

A. Correct.

Q. Now, you have worked on a good many trees

up there since that time, haven't you?

A. Yes, sir.

Q. Have you any idea how many?
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A. Well, I can't say I worked on so very many,

because I quit working for the Oregon Lumber

Company the same day that he was hurt—that was

the 30th—I turned in my resignation, and I didn't

come back to work there until this spring.

Q. When did you come back this spring?

A. It was sometime in April.

Q. You have been working up there since that

time ? A. Yes.

Q. And you have worked on a good many trees

this summer?

A. No, we are not using trees at the present

time.

Q. Haven't used any trees, then, this summer?

A. Not for cold decking. That is not my oper-

ation.

Q. You have for other purposes,—for yarding,

have you? A. How is that? [210]

Q. Have you for yarding?

A. No; we use "cats" altogether.

Q. You say you quit the same day that Mr.

Lynch got hurt? A. Yes, sir.

Q. How did you happen to quit on that day?

A. I was through.

Q. You were through. Had you notified the

company prior to that time that you were leaving?

A. No, sir.

Q. You just went back and told them, after you

took Mr. Lynch to the hospital, that you were
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through? A. No, not right after.

Q. How many hours after?

A. Well, it was some time that evening.

Q. Now, when, then, did you make this report

of the accident, after you inquired among all the

witnesses, to the company?

A. That same evening, when we came back from

the hospital.

Q. That was before you quit % A. Yes, sir.

Q. As quick as you got back from the hospital

you went right up to the woods and talked to all

the witnesses, did you?

A. The boys was in from the woods at the time.

It was after quitting time.

Q. It was after quitting time ? A. Yes, sir.

[211]

Q. Well, then you made the investigation after

quitting time and made the report to the company

and then quit? A. Yes.

Q. Now, when you are yarding around a spar

tree, that main line or the high lead is changed

around the tree possibly every few hours, isn't

that true? A. Yes.

Q. Usually you log clear around the tree?

A. Not necessarily. It depends on—in this par-

ticular instance, why, we had already taken out

two-thirds—or three-quarters of the trees with the

"cat".

Q. Well, then you logged about one-fourth of

the way around? A. Yes.
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Q. Now, do you know at what particular point

the main line was at the time this accident hap-

pened? A. Approximately I do.

Q. And how do you know that?

A. Well, from being out there in the days pre-

vious, I know how much they take out and I know

just about how fast they log.

Q. Had you been out there on the day of the ac-

cident at all?

A. I think I was out there that morning.

Q. As a matter of fact, you went out there to

put up two buckle guys that morning, didn't you?

A. No, sir. [212]

Mr. Jones: I move that all reference to rigging

be kept out of this testimony, because it was not

involved in the accident and was not gone into on

direct examination.

The Court: Overruled. He has a right to test

the witness' knowledge of the situation that he has

testified about here.

Mr. Boesen: Q. You stated that you did not

put up two buckle guys that morning?

A. I did not, sir.

Q. You remember that distinctly. Now,

—

The Court: Just a moment, now; you will have

to answer. A. I did not.

Mr. Boesen: Q. Now, when you say you know
approximately where that main line was on the day

of the accident you are judging by wThat you had
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seen before and judging from what you know about

the usual speed for logging, is that correct?

A. Yes, sir.

Q. Now, did you help make that model ?

A. I did not.

Q. Have you looked it over since?

A. I have looked the model over.

Q. And is it correct, approximately?

A. Yes, sir.

Q. Have you checked the position for the main

line and the haulback and the guys and whatnot?

A. Yes, Sir. [213]

Q. I will ask you to go down and rig it up. Will

you do that? A. Yes, sir.

(The witness here approached the model and

busied himself about the same in the presence

of the jury.)

Q. Now will you place the donkey in the po-

sition that it should be. Well, if it won't stay there,

why— (Further activity by the witness about the

model.) Now, have you got the main line there

and the haulback? Can you use this for the line?

You needn't wind it around any spools there. Does

that substantially represent the rigging you had

up there at the time of the accident ? A. Yes.

Q. Now, Mr. Wonsyld, I understand that you

started logging this setting over in this direction?

That would be to the left of the spar tree, looking

down the hill.
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A. I am not positive of that, but I think that

we started over on this upper side.

Q. You think that you started over on this side ?

A. Yes.

Q. How far over with respect to the various

things on the model?

A. Well, it was somewhere in line with this guy

line, because when wre set our guy lines we set them

at an angle so that we do not have to move them no

more than possible during the operation of logging,

and we started them along close to the guy [214]

line here and had logged up to our haulback and

had just switched over and w7as logging awTay from

the haulback and was over almost to this guy line

and was ready to make a swing around.

Q. You think that you started over about where

this mark "D" is on the model and yarded this

way,—that is, to the left ? A. Yes.

Q. Looking down the hill. And you think you

had got to about this position when the accident

happened? A. Yes, sir.

Q. And you are judging that by approximately

how fast they logged?

A. Yes, from what the hook tender told me.

Q. Nowt

, this line had got to another place, then,

at the time you were logging over here?

A. No, it hadn't.

Q. You mean you were logging right in line

with the guy line? A. Off to one side of it.

Q. Which side?
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A. It would be on this side.

Q. Well, then you know now that you started

logging right up against that guy line?

A. Not against it.

Q. How close to it?

A. Probably within twenty feet of it.

Q. Your recollection is clear now that you started

up close, [215] at least, to this guy line marked "D"
on the model? A. That I started?

Q. You are sure now that you started up close

to that stump, that guy line? A. No.

Q. You are not sure of that?

A. We never start too close to a guy line.

Q. Well, I mean within twenty or thirty feet?

A. Yes.

Q. At any rate, you are now positive you did

not start over this way and come around this way,

as indicated?

A. I wouldn't say that I am positive, because we

log lots of trees and you never have a chance to

verify all of them.

Q. Are you sure that the main line was not over

on this side and the haulback over on that side,

—

in other words, your haulback and your main line

reversed as shown on your model?

A. I am sure of that from what my hook tender

told me.

Q. You don't know of your own knowledge?

A. No.
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Q. Haven't any independent knowledge on that

score at all? A. No.

Q. Is that right? A. Correct.

Q. Now, do yon know, Mr. Wonsyld, that the block,

the high lead block and the hanlback block had been

changed from the [216] other side of the tree to this

side of the tree on the morning of the accident?

A. No, sir.

Q. You don't know that? A. No, sir.

Q. Was there anybody else on the work out

there doing climbing but yourself?

A. Yes, sir.

Q. Who was doing the climbing?

A. My hook tender, Mr. Copeland.

Q. Well, then, so far as you know, those blocks

may have been changed from the other side of the

tree to this side of the tree on the morning of the

accident?

accident? A. It is possible.

Q. It is possible. Now, if that were true, then

the indications would be that you were logging from

the other side of the tree in this direction?

A. It would.

Q. And that may be, so far as you know?

A. Yes, sir.

Q. Now, I would like to know, Mr. Wonsyld,

how you spotted these various stumps and tail-holds,

and so forth, when you were up there with Mr.

Jones approximately a month ago?
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A. A guy line stump is always easy to spot, be-

cause we have our marks on them where we put our

guy lines around them; we know where we put our

guy lines. [217]

Q. And sometimes you change guy lines from

stump to stump, don't you?

A. We do, but we didn't in this instance.

Q. You didn't in this instance? A. No.

Q. How do you know?

A. Because it was laid out in such a way that

we didn't have to.

Q. You left there before the tree was finished,

didn't you? A. What do you mean?

Q. I thought you said you quit on the day of

the accident. A. I did.

Q. Well, then how do you know whether they

were changed after you left or not ?

A. I know they wasn't, because I laid the tree

out myself and there was no occasion to change a

guy line.

Q. And you remembered, when you went up

there a month ago, just where you set every guy

wire ? A. Absolutely.

Q. Now, how did you know wThere to place those

tail-holds and—what do you call the back place for

the haulback? A tail-hold, too? A. Yes, sir.

Q. How did you know where to place those

when you went up there [218] with Mr. Jones.

A. Because you have your marks on your stumps
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where your old straps was.

Q. But your main line is changed all around

too, isn't it? A. That is true.

Q. Well, how did you know that is the particu-

lar place, then?

A. From the information my hook tender gave

me.

Q. Was the hook tender along there at that

time? A. No.

Q. When did he give you that information?

A. The day of the accident.

Q. The day of the accident he told you where

the tail-holds were?

A. He said he was logging approximately

straight out.

Q. Well, that is the reason you put it that way,

then, is because he said he was logging approxi-

mately straight out? A. Yes.

Q. Had you talked to your hook tender after

the day of the accident until the time you went up
there with Mr. Jones?

A. In what respect?

Q. About where the tail-holds were?

A. Yes.

Q. When did you talk to him?

A. Oh, it has been several months ago; about a

month ago, I guess. [219]

Q. After you returned to work up there this

spring? A. Yes.
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Q. What was the occasion for your talking to

him then about it?

A. We knew this was coming up.

Q. Several months ago? A. A month ago.

Q. Well, you talked to him, then, a month ago?

A. About a month ago.

Q. That is the first time you talked to him about

it, then, since the day of the accident?

A. No, I wouldn't say that. The man followed

me to my other job where I was running camp at

Spaulding's, and we had heard through various

sources that Mr. Lynch had this trial coming up

and we had talked at different times about the tree.

Q. Well, how did you come to talk about the

position of the tail-holds ? Did you understand that

had something to do with the accident?

A. No, it didn't.

Q. Then you don't know how you came to be

talking about them?

A. Just something that comes up in general log-

ging conversations.

Q. I see. Now, you had given orders out there,

had you not, for the choker setters not to hold up

any of that equipment, to keep her rolling—not

once, but several times—isn't that [220] correct?

A. I did not.

Q. Never gave any such orders?

A. No, sir.

Q. You never gave any orders that the choker
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setters were not to hold up the cold deck ?

A. The choker setters were not to hold up the

cold deck?

Q. Yes, that they were to get out of the way of

the turn when they were yarding them in, let the

turn come in and set the chokers between them,

hadn't you? A. That is right.

Q. You had given such orders, then?

A. We gave the donkey preference.

Q. And you had also given orders to have those

chokers set when that "cat" got back up there?

A. No, sir.

Q. Never gave any such order?

A. The orders we give them in regards to that

is to set as many chokers as possible, where safe.

Q. Where safe. Had you ever given any in-

struction that if a log was lying in an imsafe po-

sition to wait until the "cat" got back up there to

either place it so it would be safe or hold it, or

something of that sort? A. I did not.

Q. Never gave any such orders as that? [221]

A. No.

Q. Well, now, you spoke a moment ago

—

will

you come down here to the model, please—about

how logs lying in the position indicated by your-

self should be choked. Now, referring to the model

and the two sticks there representing logs, will you

tell the Court and the jury just how the chokers

should have been placed on that lower log ?
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A. You should come in from the back side here

and shove the choker in underneath there and reach

through from the bottom of the log on this side and

pull it through and then buckle it up; or, in other

words, you could take a choker—May I have the

choker to demonstrate, please?

Mr. Jones : The little one or big one ?

A. This one here.

Mr. Jones: Two of them.

A. It is possible to take the choker like this and

button it up and then reach in and slip that over

the log and work it back onto it and cinch it up.

Q. Well, now, suppose the end of this log was

lying down tight, the very end of it, against that

lower log, you couldn't slip it over the end, could

you?

A. No, he would have to reach back through

from this side and get it underneath.

Q. How would he get hold of it from underneath

without getting over on this side ? [222]

A. The chokers, as a general rule, have a kink

in them similar to that, and as you drop them over

your log that has a tendency to come down under-

neath there where you can reach down from under

this side and get them.

Q. You think he could have pushed them over

the top and it would automatically have gone under

the log itself?

A. It would have a tendency to do so. By twist-

ing them, they will go like that
;
you can get them at
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any angle you want and you can force them down

like that and get hold of them.

Q. You have put chokers on like that yourself?

A. Many of them.

Q. Take the stand again. Now, these chokers

that you were using up there were approximately

how long? A. Sixteen and a half feet.

Q. Sixteen and a half feet. Were they all the

same length?

A. They was all the same length. There was

possibly one we would change the nubbins, set them

back, where they were worn.

Q. And you don't know exactly how long the

chokers used on this particular job were?

A. They wouldn't be less than six inches or a

foot short of the original sixteen and a half feet.

Q. Were they made of an inch cable?

A. Seven-eighths.

Q. Seven-eighths. Approximately how big in

diameter would [223] £hose nubbins be?

A. They are about two inches.

Q. Approximately how long?

A. Two and a half.

Q. Now, these cables were all kinked in every

which way, weren 't they ? A. Yes.

Q. Just roimd and round, like that, is that cor-

rect? A. Not all of them.

Q. They weren't? A. No, not all of them.

Q. What were they,—a straight cable, like that?
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A. Some of them, the new ones, were, and as

they use them they get kinky.

Q. After you use them a while they get kinky?

A. Yes.

Q. That is, when you throw them down they will

just kink right up like any cable that has been

given a heavy strain over a period of time'?

A. Yes.

Q. Now, were these brand-new cables on these

chokers ?

A. I couldn't say whether they was all brand

new. We bring out new ones there every so often

as they need them. As they break the old ones we
take them in and have them reset and bring them

new ones. [224]

Q. You don't know whether you had new ones

on this particular job or not?

A. I couldn't say.

Q. Now, did you talk to Mr. Harpell on the eve-

ning of the accident, before you made the report?

Yes, sir.

Did you take a written statement from him?

Yes, sir.

You asked him how it happened?

Yes, sir.

All about it? A. Yes, sir.

And he told you? A. Yes.

Did he say anything about how many logs

A
Q
A
Q
A
Q
Q
Q

there were there?
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A. He said there was two logs there.

Q. Said there was two? A. Yes.

Q. Do you know wiiether he said there was

three or not? A. He did not at the time.

Q. You are sure that he said there weren't

three ?

A. No, he said there was two logs there.

Q. I see. You are working for the Oregon

Lumber Company at the present time, are you not?

A. Contracting for them. [225]

Q. Contracting for them. Did you rig up this

tree?

A. I rigged the top guys down to the blocks

originally.

Q. Who put on the buckle guys?

A. The rigging tender.

Q. Were you out there when those were put on?

A. No, sir.

Q. Now, you say there never had been two

caterpillars on this tree. How long prior to the

accident had the caterpillar been working on this

tree ?

A. If I remember right, I think they started the

same day that they started to hauling in logs there.

We had one "cat" break down, and that was our

shortest haul to get logs in to the landing and keep

up our supply and w7e put it right in there.

Q. Well, approximately how long had you been

logging on this tree, then, prior to the accident?

A. I believe around seven days.
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Q. Now, isn't it a fact that both caterpillars

and three choker setters had been working on an-

other cold deck down below until the day before the

accident, when they had been moved up to this tree

that you were yarding to, when the other caterpillar

broke down?

A. I don't have no recollection of that.

Q. That may be true, so far as you remember?

A. I don't think so.

Q. You don't think so. Why don't you think

it is true 1 [226]

A. I know the "cat" was broke down and we

had to send in for repairs, and we needed the logs

down there and we put this one on that short haul

there.

Q. And you don't remember whether it was one

or two days before the accident, or seven days be-

fore the accident?

A. It could have been several days before the

accident. I don't know what particular time.

Q. Did you hire Mr. Harpell in the beginning?

A. Yes, sir.

Q. When, do you remember?

A. Some time in May, 1935.

Q. In May, 1935. Had he been working for you,

then, up until the time of this accident ?

A. Yes.

Q. He was always employed as foreman of the

choker setters at the cold decks? A. Yes.

Q. You hired him

—
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A. I beg your pardon, not at the cold deck.

Foreman on the "cat" during whichever operation

she was logging under.

Q. He was employed as foreman on the "cat"

in the beginning? A. Yes.

Q. Correct. A. Correct.

Q. Now, you spoke of Mr. Lynch, said that he

always carried his [227] head forward. How did

you happen to notice that?

A. Well, how do you notice anything? We all

do that,

Q. That he always had it down on his chest

that way ? True ? A. Yes.

Q. Always had difficulty in moving it from

side to side, looked out of the corner of his eye?

A. I didn't see he had difficulty in moving it

sideways.

Q. You never noticed any of that?

A. No, sir.

Q. Now, how long before this accident was it,

approximately, that he had a stiff neck?

A. I couldn't say.

Q. A year?

Q. A year? A. It is possible.

Q. It might have been a year? A. Yes.

Q. Might have been a month? A. Yes.

Q. How long did he carry that stiff neck around ?

A. I couldn't say.

Q. One day, or twro weeks, or what?
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A. Oh, it was several—I would say a week or

so, somewhere around there.

Q. Now, if he had always carried his head for-

ward anyway, how did you happen to notice that?

[228]

A. Because at that particular time that his neck

was stiff he couldn't turn it sideways, just partially.

Q. Do you remember where you saw him and the

particular circumstances under which you saw him

with that stiff neck ?

A. During around the logging operation.

Q. Setting chokers! A. Yes.

Q. Were they swinging out of a cold deck at

that time when you saw him?

A. I don't recall that.

Q. You don't remember whether it was out in

the woods, or at the cold deck?

A. I think it was out in the woods. They was

logging at that time.

Q. Now, you say that they could have waited

until the "cat" got back to have knocked that log

off. They also could have waited until the "cat"

got back to have butted it up against this end of

the log and held it until they got the choker off,

couldn't they? A. Yes.

Q. They also could have waited until they got a

rigging on the main line and put a holder on the

other end and knocked it off?

A. It could have been done, but it isn't con-

venient.
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Q. Why not? [229]

A. Because you have to take your main line

loose from your haulback and put it out there, and

it is quite a job.

Q. You could have taken your haulback, if it

had been on this side, and fouled it around the main

line and tightened it up and knocked it off?

A. It could have been done that way.

Q. Except that you have given orders not to hold

up that rigging? A. Yes.

Q. NowT

, do you remember any occasion when
you were swinging a cold deck out with "cats",

when the cold deck had waited for the "cat" to

come back there and hold it there?

A. Repeat that again.

Q. Can you remember any occasion when you

were swinging a cold deck out with "cats" when

the cold deck had waited for the "cat" to come back

there and hold it there, where the choker setters

had simply waited until the "cat" got back up there

to either bump the log off or hold it while they were

setting a choker?

A. Yes, that happens every day. They set up

all the chokers that they can possibly set up, and if

there is occasion arises where there they can't get

one end of a log, where it is tight on the ground, or

one in a position like that, why, they let that one go

until they get back up there with the "cat", then

they knock that one over and one man sets a choker

[230] while the "cat" picks up another turn.
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Q. Now, the caterpillar couldn't have come in

and been moved in this particular situation, could

they ? A. Yes.

Q. How? A. Come around behind them.

Q. Can you see the model from where you are

sitting there, in general? Do you mean he could

have come up this way? A. Yes, sir.

Q. And come around in this direction?

A. He could have went around this way, or he

could have climbed the bank on this side and come

around.

Q. Now, this space in here was covered with logs,

wasn't it? A. Yes.

Q. And the ends of these logs ran right up close

to the cold deck ? A. They did not.

Q. How do you know? You weren't up there,

wTere you?

A. The position of your ground and the space

that you have there will prove that to you.

Q. How? Show me how it proves it ?

A. You have got a forty-foot log, and you meas-

ure your space between here and there.

Q. Between here and where?

A. Between the cold deck—say your cold deck

was out through [231] here, at the outer edge.

Q. Now, you had been logging, you say, around

in this direction? A. Yes.

Q. That would make the cold deck from here

on over?

A. The most of this cold deck had been logged

out at that time, because we were working from this
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side. The logs were coming in, piling up on this

side, and he was taking out from the front of the

cold deck, on this side, which would leave this more

or less open.

Q. Now, if he were logging the other way, around

on this side, and your main line at the time of

the accident was approximately where the haulback

is here, then the logs would have been piled out in

something like a V-shape in this direction, would

they not? A. Not that far out.

Q. Not that far out? A. No.

Q. Well, they would be out some distance to

either side of the main line, isn't that true?

A. True.

Q. So you didn't look at it, you don't know
whether a "cat" can get around the end of these or

not?

A. I know they can, from my own experiences.

They can go over the top of them, if necessary.

Q. Could they take out a load of logs by going

over the top [232] of them? A. No.

Q. Was there any way of taking out logs on

this show this wray? A. Yes.

Q. How?
A. Because you can break a new road here.

Q. You don't know how steep this hill was here?

A. Yes.

Q. How steep was it?

A. They could still have operated over it.

Q. You think they could have taken a turn up
that hill? A. Absolutely.
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Q. You don't know whether there were any

stumps in the way that would have prevented that

or not?

A. No, there was not. That timber was scattered

on this ridge at that place.

Q. Now, you say when you were logging out of a

cold deck where it has been completed and you have

two or three million feet in it, I think you said

you usually use a skyline 1

?

A. That is the usual practice.

Q. What do you mean? Do you mean usual

practice at the Oregon Lumber Company, or usual

practice some place else?

A. At the Oregon Lumber Company.

Q. And how long before the accident had it been

that you had asked a skyline for a swing? [233]

A. We had never used them at my operation.

They was used at the upper camp when I logged

up there before, long before.

Q. How long before this accident?

A. Well, they was using them the same year.

Q. But they were not using them on your oper-

ation ?

A. Not on my operation. I had no occasion to

use them.

Q. Now, you say you had a full crew there?

That is what you said, wasn't it?

A. They always did when I was there.

Q. They had a rigging slinger, or head rigger,

and a couple of choker setters or three?



Oregon Lumber Company et al. 200

(Testimony of Edward Wonsyld.)

A. Yes.

Q. And a hook tender? A. Correct.

Q. The hook tender's job was to follow any of

the logs, to follow the turn in to see that it went

in without difficulty, and to supervise it generally?

A. Not on the skyline.

Q. Not on the skyline. What was the hook

tender's job?

A. The hook tender is the man that supervises

the laying out of the site and see that everything

goes along, but he doesn't fight the logs into the

landing, or follow them in. The head rigger does

that.

Q. Then who was over the choker setters at the

cold deck? A. The head rigger. [234]

Q. The head rigger; and he was also fighting in

the logs at the skyline?

A. That is the usual practice, unless they have a

second rigger.

Q. Then what is the second rigger's job?

A. Wherever they have a second rigger he stays

right along to fight the hang-up.

Q. All the head rigger does is to look out for

the choker setters and see that it runs all right and

to look out for safety, and that sort of thing?

A. And change the lines.

Q. And change the lines, and that sort of thing.

A. Yes.

Q. Now, how many riggers did they use at the

Oregon Lumber Company when they were swinging
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out by a skyline?

A. Well, it varied on the different decks that

we had in the location. There was a time when the

different decks were situated up on a high moun-

tain, when they would hang up pretty bad coming

down, they would put on a second rigger, or they

would designate a choker setter, one of the best men,

to go along the road and the head rigger stays back.

Q. Now, it is more dangerous swinging out of a

cold deck to where you are yarding in at the same

time than it is from one that is completed, isn't

that true ? A. Well, I wouldn't say that. [235]

Q. Why isn't it?

A. I don't think there is so much difference.

You take on a big deck that is completed, there is

always a chance of a log rolling down. The only

difference there is in it, when you are yarding, yet

at the same time you have got your other lines to

contend with all right.

Q. And you have got logs dropping on the pile

all the time, haven't you? A. True.

Q. And you have got all that other rigging work-

ing around you?

A. As a general rule it is back behind a way.

Mr. Boesen: I think that is all.

Redirect Examination

By Mr. Jones:

Q. What was the occasion for you quitting on

the day of the accident ?
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A. It was a matter of wages.

Q. Your own? A. My own personal wages.

Q. Now, the cold decks that you have been talk-

ing about on cross examination in answer to the

questions of Mr. Boesen, that was one of these

large completed cold decks, was it, where you said

you had the regular crews'? A. Yes. [236]

Q. Are you positive that at all times that Mr.

Harpell worked for the Oregon Lumber Company
he was always a foreman, or were there times, when

he first began there, that he might have been some-

thing else?

A. The first three days out on the job there T

put him out on the cold deck machine with another

fellow, until I got a vacancy for him on the "cat",

but I hired him with the intention of putting him

on the "cat", because he specified at the time that

he had put in fifteen years following "cats".

Q. He is an experienced "cat" logger?

A. Yes, sir.

Mr. Jones: That is all.

Mr. Boesen: That is all.

(Witness excused.)

The Court: Gentlemen, you will observe the

usual instructions and return at two o'clock. Court

is in recess until two o'clock.

(Whereupon, at 12:15 o'clock P. M., Tues-

day, August 2, 1938, a recess was had until 2 :00

o'clock P. M.)
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2:05 P. M.

Mr. Jones : May the defendants call Mr. Wonsyld
for two or three questions in the nature of re-

direct ?

The Court: Yes.

Mr. Jones: Mr. Wonsyld. [237]

EDWARD WONSYLD
thereupon resumed the stand as a witness in behalf

of the defendants herein and, having previously

been duly sworn, was examined and testified further

as follows:

Redirect Examination (Resumed)

Mr. Jones : Q. In the last thirty days or so how

many times have you been to the scene of this ac-

cident? A. Three times.

Q. Who was with you on the first occasion of

those three times'?

A. There was Mr. Wirrick, Mr. VanArsdale, Mr.

Harpell and yourself, Mr. Jones.

Q. And on this first occasion, relate what dis-

cussions were had—or, not what discussions were

had, but who you discussed with the position of the

tail-block and the corner block on the main line and

haulback line?

A. Mr. Harpell and Mr. Van Arsdale.

Q. And at the time—I will follow this up, Your

Honor, with the other two witnesses—at the time
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was there an agreement between yourselves, after

inspecting the stumps on the ground and the marks

on the stumps, and so forth, that the positions as

indicated on the model were the positions, the an-

gles, at which the two blocks and lines went ?

A. Yes.

The Court: Of course, this is not objected to,

but,, if not, that is hearsay. You had better call the

other witnesses. [238]

Mr. Jones : Well, I am going to follow that up by

calling them. I just wanted to bring out that there

was this discussion among them and they deter-

mined

The Court : Still hearsay.

Mr. Jones: Well, may I put the question this

way: In company with the men you have mentioned

was an investigation made whereby you came to a

conclusion that this was the correct location of those

blocks % A. Yes.

Q. Then the next time you went up who was

along ?

A. There was Mr. Wirrick and yourself, Mr.

Jones.

Q. And the angles that were run out with the

instrument on this occasion, were they those that you

determined on the prior trip were the correct ones?

A. Yes.

Q. And on the third occasion who went up?
A. There was Mr. Harpell and myself and Mr.
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Jones.

Q. And what trip was it on that the stumps to

which the guy lines were attached were worked out

and relocated?

A. That was on the last trip.

Q. And who participated in that work?

A. Myself and Mr. Harpell.

Q. Now, the hook tender, the main hook tender

—

not Mr. Harpell, but the main hook tender there

—

was he at the scene of the accident when it hap-

pened, do you know? [239]

A. No, he was back in the woods where they was

logging from.

Mr. Jones: That is all.

Recross Examination

By Mr. Boesen:

Q. You don't know whether he was back in the

woods or not? That is just what he told you—you

were not up there—isn't that right?

A. That is correct.

Q. And you had no knowledge on the subject at

all except what he told you?

A. That is correct.

Q. Well, now, you mean to say, as I understand

it, that you placed these blocks, tail-blocks, and so

forth, on the basis of what Mr. Harpell and others

told you, and not, as you stated this morning, on the

basis that you knew about how fast they were log-

ging; is that right?
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A. I used my own knowledge and verified the

fact writh what they told me.

Mr. Boesen: I see. That is all.

Mr. Jones: That is all.

(Witness excused)

Mr. Jones: Call Mr. Harpell. [240]

FRED HARPELL

was thereupon produced as a witness in behalf of

the defendants herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk: State your name.

A. Fred Harpell.

The Clerk: Fred Harpell. Be seated.

Direct Examination

By Mr. Jones

:

Q. Mr. Harpell, what is your business %

A. "Cat" hook tender.

Q. How long have you been engaged in the log-

ging business?

A. Well, about nineteen years.

Q. How much experience of that time have you

spent in camps where they were using caterpillars

or tractors in logging?

A. Oh, approximately about fifteen years, I

guess.



212 Luther B. Lynch vs.

(Testimony of Fred Harpell.)

Q. On this occasion, on the occasion of Mr.

Lynch 's injury, where were you working?

A. With Mr. Lynch.

Q. What ? A. Working with Mr. Lynch.

Q. Well, just describe the ground, the circum-

stances, where you were working.

A. Well, yarding out of the cold deck with the

"cat".

Q. Have you examined this model here?

A. Yes, I have. [241]

Q. How does that represent the ground?

A. I think it corresponds pretty good.

Q. Now, who all were present there at the time

of this accident?

A. Well, there was Del Olds and Mr. Boardwell,

myself, and Mr. Lynch, I guess was all there was

there at the time.

Q. Now, how close were you to the logs that were

involved in this accident at the time the accident

happened ?

A. Well, I think I was about five or ten feet

from there.

Q. Was the main hook tender, the principal hook

tender—what is his name? A. Mr. Colton.

Q. Was he there? A. No, he was not.

Q. What was the first occasion you ever made a

trip up to the scene of this accident along with

—

well, on any trip that I happened to be included?

A. Who was along on that trip?

Q. What?
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A. You say, who was along on that trip?

Q. No, any trips where I have happened to be

along, what was the first one that you made up to

this point?

A. Well, it was about three or four weeks ago.

Q. Who was along on that trip ?

A. There was Mr. Wonsyld, Mr. Van Arsdale,

myself and Mr. Jones. [242]

Q. At that time who participated in determin-

ing and relocating the blocks that the nmning lines

had been fastened to?

A. Mr. Van Arsdale, Mr. Wonsyld and myself.

Q. And what signs and evidences were ascer-

tained in order to relocate those ?

A. Well, the stumps was there with the mark-

ings on them from the lines. There was no lines

ever changed from that tree, guy lines. There was

no trouble in folding where they were at.

Q. What lines did you say—Didn't I under-

stand you to say no lines were changed on that

tree? A. No guy lines.

Q. Oh. Now, when did you go up the second

time?

A. I think that was about a week later.

Q. Who was along on that trip?

A. Mr. Wonsyld, Mr. Jones and myself.

Q. And what was done on that trip?

A. Why, we took the measurements of the dis-

tances from the spar tree to the guy line stumps.

Q. And what about relocating the guy line

stumps ?
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A. Relocating the guy line tumps'?

Q. Did you participate in that?

A. Yes, I did.

Q. And what would you say with reference to

the model showing the correct locations of those

that you relocated?

A. I think it is all right. [243]

Q. Now, explain to the jury exactly what your

duties were at the time of this accident, at the time

of your employment there.

A. Well, my duties were for to see that things

was going on while Mr. Wonsyld was away. Mr.

Wonsyld was the main camp boss. I was just a kind

of a strawboss under him, you might call it; I was

supposed to see that things was going all right with

the "cat" while he was gone.

Q. After this speak just a little louder. I didn't

quite catch it all. Now, what were Mr. Lynch 's

duties ?

A. Mr. Lynch 's duties was to set chokers.

Q. Who was Mr. Lynch 's immediate boss?

A. I was when Mr. Wonsyld wasn't there.

Q. Now, explain just how the logs were taken

from the cold deck down to the loading landing.

A. Well, we took them from the cold deck to

the loading landing with the caterpillar.

Q. How did you make them fast to the cater-

pillar % A. How is that %

Q. How did you tie them onto the caterpillar?

A. Well, we put them on the caterpillar with

chokers, five or six logs at a time; it just all de-

pends on the size of the logs.
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Q. Who put the chokers around the logs?

A. Mr. Lynch. I helped him.

Q. Who put the chokers onto the caterpillar?

A. I did. [244]

Q. Then what did you do?

A. Well, after the turn started off I generally

followed them quite a way from the deck and then

started back to get the next turn ready.

Q. How far did you follow down?

A. It all depends on the turn. If everything was

all right I never followed it very far; if everything

wasn't all right I followed it until that log rolled

off and took care of it.

Q. What did Mr. Lynch do while you were fol-

lowing it down?

A. He would go ahead and set chokers if it was

possible.

Q. When you came back what did you do ?

A. I would help him to set chokers, if there was

any more to set.

Q. About how long did it take for a "cat" to

make a round trip?

A. I would say twenty minutes, I would judge.

It was a short haul.

Q. During the time the "cat" was away how

much of your time and Mr. Lynch 's time was actu-

ally used in the wrork of setting chokers for the

next turn?

A. Well, if the logs happened to be laying right,

why, we could do it in five minutes.
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Q. Then what did you do with the rest of your

time? [245]

A. Well, the rest of the time we waited for the

"cat" to come back.

Q. You would what?

A. Wait for the "cat" to come back.

Q. Now, how much of the time would you spend,

on the average, waiting for the "cat" to come?

A. Why, that is pretty hard to say. Sometimes

we was busy until the "cat" got back, wasn't ready

until it got there, if we had a hard turn ; and then

other times we would get through in five minutes,

sit there for fifteen minutes for it to show up.

Q. Suppose a log was ready to go out with a turn

and you couldn't get a choker on it or something,

what would you do in that time?

A. Wait for them to come back and set it right

to get a choker on it.

Q. WTiat right or authority did Mr. Lynch have

to hold up putting the choker on a log until the

"cat" came back, if necessary?

A. Why, he had all the right there was. It is a

common practice, if you can't get a choker on a log,

is to wait for the "cat" to come around and kick it

around for you.

Q. Was that actually ever done ?

A. That is done every day, still do it.

Q. Do you recall this particular turn going out?

[246]

A. Yes, I do.
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Q. And when the logs became dislodged there

at the stump that has been indicated, what did you

do? A. I called for two chokers.

Q. And what did you do then ?

A. Then I followed the turn on down.

Q. And how far down did you follow ?

A. Just to the next stump below there.

Q. And then what did you do?

A. The log hung up there and I cut it loose and

left it.

Q. And then what %

A. And then I turned around and started back

up the hill.

Q. What happened when you got back up the

hill?

A. Well, I was up to about where Mr. Lynch

was when he got hurt.

Q. Just carry the conversation as much as you

can. I don't want to have to be interrupting with

questions. Now, tell the jury from the point that you

got up there to the point Mr. Lynch was setting the

choker, what did you see?

A. Well, I happened to look up there just about

the time the log hit him. It slid off from on top, and

he was underneath and it hit him on the back of

his neck, doubled him up and kind of slid down his

neck and slid up on his shoulder. There was a lot of

loose dirt there, and he just kind of squashed out

from the loose dirt, and I started to straighten him

out and he [247] was conscious again before I got
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him straightened out. That is about all there was to

that.

Q. Who took him down to the landing, then?

A. Mr. Olds helped me start off with him. He
went probably a couple of hundred feet, and then

Mr. Lynch said he could do pretty good by himself,

so I got hold of his arm and away we went. We got

about half way down and then he folded up again,

couldn't quite make it.

Q. What I am trying to get at, did you go clear

in to the landing with him?

A. Yes, I went clear in to the landing with him.

Q. Now, do you know which line was the haul-

back line and which was the main line at the rig

pole outfit?

A. No, I couldn't be positive about that. I was

more interested in the "cats" than I was in the

cold deck outfit.

Q. Well, did the lines have anything at all to do

with the accident?

A. No, in no way, shape or form.

Q. What wages did you receive then?

A. Seventy-two and a half at that time.

Q. How much a day does that figure to ?

A. $5.80, isn't it?

Q. Have you ever worked, Mr. Harpell, on a

completed cold deck, where they were taking logs

from a completed cold deck, where the yarding had

stopped, into a loading area? [248]

A. You mean with a skyline, or "cat"?
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Q. Well, I want to know if you have ever worked

with either?

A. Yes, I have worked with both.

Q. All right, explain how the operation is con-

ducted.

A. With " cats" or skyline?

Q. One at a time. Take one, and then the other.

A. Well, with a skyline, why, they string their

skyline and have a full rigging crew, take the logs

in with the line. With "cats", why, they

Q. Just a little louder, please.

A. When they do it with "cats", why, they just

hook the chokers into the back end of the "cat" and

take them in with "cats", instead of taking them

in with the skyline.

Q. Now, did they ever use a rigging slinger at a

deck like this, where they are using one "eat"

for a swing?

A. On the "cats"? Rigging slinger on the

"cats"?

Q. For you to supervise such work as Mr. Lynch

was doing? A. No.

Q. Now, what would you say as to the sufficiency

of the crew that was composed of you and Mr.

Lynch to properly and safely do this work?

A. We could do it easily enough.

Q. Did you happen to notice how the logs were

lying before the accident happened?

A. Well, I didn't pay much attention to them.

They was crossed [249] up on one end, but just

how bad, why, I couldn't say for sure.



220 Luther B. Lynch vs.

(Testimony of Fred Harpell.)

Q. Do you know where the ends were with rela-

tion to this stump that we have marked "B" on the

model, where the ends of the logs were?

A. Yes, I think they was about four feet beyond

that stump.

Q. Beyond, —which direction, up hill or down
hill? A. Down hill.

Q. What? A. Downhill.

Q. Do you know whether the upper ends of the

logs were in the tractor road or not ?

A. One was, just about in the middle of where

the "cat" generally came through.

Q. Where was the other ?

A. It was lying right alongside of the road.

Q. About how far apart were the upper ends of

those logs?

A. I don't know just exactly how far it

would be. Probably five or six feet, something like

that.

Q. By the way, do you know which side, whether

from this side or from the other side, of the sky-

line the logging operations started?

A. I think it was on this side. I couldn't say for

sure, but I believe that is the way it was started.

Q. How long had they been working there prior

to the accident on this tree ? [250]

A. Well, I couldn't be positive about that either.

It has been quite a while since that happened. I

think probably, though, it was around six or seven

days, something like that.
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Q. Had they ever used two "cats" at this tree?

A. No.

Q. What experience did Mr. Lynch seem to have

as you worked with him there ?

A. He seemed to have plenty of experience, a

good logger.

Q. He knew how to do his job without showing

him all the details'? A. Yes, he did.

Q. How does his appearance now compare with

the appearance before the accident ?

A. Well, I don't know, I would say that he looks

about the same as he always did.

Q. How did he always carry his head I

A. About the same as he does now.

Q. What kind of a show, setup, generally, con-

sidering the feasibility of the slope, brush, rough-

ness of the ground, and all of those things, —what

kind of a show would you classify this situation

where this accident happened 1

?

A. Well, I would classify that as a pretty fair

show. That was good ground. Any time you are

taking out of a cold deck, why, you have got a good

show.

Q. Was this operation such as you had here at

this time, logs coming out that way, —does that

happen often? [251]

A. Yes, quite often. We use that about two thirds

of the time up there.

Q. How does it come that the logs sometimes

pull out that way %
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A. On top of the turns, you mean?

Q. Yes.

A. Well, we generally try to choke the bottom

log* and get them to break down so we don't have to

climb up on the pile and choke them. As long as you

are on the ground, why, you have got a chance of

getting out of the way if one happens to roll out of

the deck.

Q. Well, the logs that come out, follow a turn out

and then fall off there, —explain the situation, dif-

ficulties, and so forth, that are met with in hooking

that log on, in comparison with logs in the deck

itself.

A. I didn't quite understand that.

Q. Compare the hooking, on of a log that hns

pulled out of a deck with a turn, compare that with

hooking one on in the deck. Which is the most diffi-

cult, which is the harder to do, and so forth?

A. Well, it depends a lot on where the log drops

off. If you have got a good choker hole there is)

nothing to it. If it happens to drop on a level place

where you can't get a choker under, you have to dig

a hole under to get your choker onto it,

Q. Do you have to dig holes sometimes at the

deck? A. Oh, yes. [252]

Q. Explain it with reference to the hazards or

safety where it is in the deck or out of the deck,

with reference to setting a choker.

A. Well, as far as being safe goes, why, there

is no more danger one place than there is at the
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other. If the log happens to get rolling, why, it is

just as dangerous if it is laying up by itself as

it is if it is coming down orT the deck.

Q. Did you set a choker on the upper log?

A. Yes, I set a choker on both logs after the

accident.

Q. When did you set the choker on the upper

log ? A. After the accident.

Q. Had you started to set a choker or do any-

thing about setting a choker before the accident?

A. No.

Q. Now, with a situation such as indicated here

by these logs, one end of one lying on top of the

other and resting almost directly above it, the end

resting almost directly above the other end, can you

explain, is there any way to set a choker on that

lower log without going in under the upper log to

do it? A. Yes, there is.

Q. How? A. Get on the other side.

Q. How else could the situation have been man-

aged, if at all?

A. Well, I don't know. I think there was a little

clearance [253] underneath those logs where they

w^ere sticking over the hill that way.

Q. What is that? We couldn't hear.

A. I think there was a little clearance under-

neath those logs where they were sticking over the

hill that way, and they could have buckled a choker

and slipped it over the end of it.
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Q. Well, supposing the log should have been

moved, how could it have been moved and put down

off of the

A. I think it could have been kicked down off of

there with the "cat", the way we kicked them all

down if they weren't laying to suit us.

Q. Now, if the log was lying there in such a

manner that it would come off while they were

putting a choker on it, would it have been neces-

sary to have used a "cat" on it?

A. No, it would not have been necessary if it

was that loose; it could have been jarred off of

there.

Q. How?
A. If it didn't take any -more jar than that to

have knocked it off, a person could have kicked it

and knocked it off of there, I suppose.

Q. Now, what do you say about the advisability

of working in the woods and meeting a situation of

that kind and going under a log like that to set the

choker ?

A. Well, there's lots of us do that. I do it my-

self, have done [254] it right along.

Q. Well, I asked you, not what you do your-

self,—what about the advisability of it?

A. Well, that kind of advice is never given.

Q. What?
A. That kind of advice is never given; never ad-

vise a man to go and do like that.

Q. Is it proper to do that?
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A. How is that?

Q. Is it a proper practice?

A. No, it is not. A long ways from it.

Q. Had you at any time ever given an order to

Mr. Lynch to go under that log or any other log?

A. No; I just called for two chokers and left

him to use his own judgment in getting them on

there, which I always did.

Q. Mr. Harpell, I wish you would try and follow

my questions. Now, the question was this : Did you

at any time give an order for him to go under that

log? A. No.

Q. Or to go under any log?

A. No, not that I know of.

Q. Did you happen to notice whether the lower

ends of those logs were resting on the ground or

off the ground, or how they were?

A. I think they were off the ground. [255]

Q. Do you recall at any time whether Mr. Lynch

ever had any trouble with his neck prior to this

accident ?

A. Yes, he had a. stiff neck at one time, an ordi-

nary stiff neck, I suppose, like anybody else.

Q. About when was that?

A. I couldn't say for sure just when it was. I re-

member of him having it, but I don't just remember

just exactly the time.

Q. Now, when logs were coming into the deck

from the tree by means of the line that operates

out to the woods, do you ever set chokers on logs at
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the deck when you are landing those logs there

from the woods?

A. No; we stay out of the way until the turn

comes in.

Q. You mean the turn from the woods comes in

and is landed?

A. Yes, it is landed.

Q. But when they are landing it on the deck,

just about to land it, do you ever set chokers on

the logs to go on the "cat"? A. No.

Mr. Jones: You may cross examine.

Cross Examination

By Mr. Boesen:

Q. How long before the accident was it that you

saw Mr. Lynch with a stiff neck?

A. I don't know for sure?

Q. A year before? [256]

A. I couldn't say. That has been quite a while

ago since that accident happened.

Q. You don't know whether it was a year before

or a week before?

A. No, I do not. I couldn't say for sure.

Q. How long did he have a stiff neck?

A. I couldn't say that for sure either.

Q. How did you happen to remember that he

had a stiff neck ?

A. That is quite easy to remember. You know

a man,—if there is anything happens to him you

generally know about it.
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Q. You recall seeing him, though, with a stiff

neck ? A. Yes, I do.

Q. You were working with him out there at the

time ? A. Yes.

Q. He had a stiff neck working right there be-

side you? A. Yes.

Q. You don't recall whether he had it one day

or two weeks? A. No.

Q. Do you remember what he said about it?

A. No, I don't.

Q. Don't remember what he said about it at all?

A. No, I don't . I suppose we were speechifying

like we generally do, but I don't remember just

exactly what he said.

Q. And you say he always did carry his head

down on his chest like he does now ? [257]

A. No, I don't know as he does now. Always

carried his head forward.

Q. Noticeably forward? A. Yes.

Q. Had noticed it lots of times?

A. Yes, when I was working with him, lots of

times.

Q. Ever remark to him about how he carried

his head forward? A. No.

Q. Did you ever talk to anybody else about it?

A. No.

Q. Did you ever talk to anybody else about it

before you took the witness stand today?

A. No.
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Q. Never mentioned it to a soul? A. No.

Q. Not even Mr. Jones? A. No.

Q. When he asked you the question if you

hadn't seen Lynch with a stiff neck, why, he didn't

know what you were going to answer?

A. No.

Q. Hadn't any idea at all?

A. I don't think he had, either.

Q. Never mentioned it to Mr. Wonsyld either?

A. No. [258]

Q. Did you talk to Mr. Jones about the accident

at all? A. Yes.

Q. Before you got on the stand today?

A. Yes, I have.

Q. How was it ? A. Yes, I have.

Q. I didn't hear.

A. Yes, I talked to him about the accident.

Q. You have talked to him about the accident,

all about how it happened and everything about it?

A. Yes, in general.

Q. Several times?

A. Yes, several times, three or four different

times.

Q. Several times, while you were still up on the

works, and several times after you got in here?

A. Yes.

Q. Now, did you make a report of how the acci-

dent happened the same evening that it happened,

when you got down into camp?

A. No ; I told Mr. Wonsyld how it happened.
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Q. You told Mr. Wonsyld about it?

A. Told Mr. Wonsyld about it, yes.

Q. He questioned you about it? He wanted to

know just how it happened? A. Absolutely.

Q. And you told him about these two logs lying

down there and [259] all about it?

A. Yes, just exactly how it happened.

Q. Now, did you make any written report of it

at that time? A. No, I did not.

Q. Now, you say you called for two chokers.

You were standing at the lower end of those two

logs when you called for the twro chokers %

A. No, I was down the hill below that.

Q. Down the hill below it?

A. Following the "cat" down with the turn.

Q. I mean when you called to Luther to bring

the two chokers?

A. Yes, I wras below the two logs that had

dropped off the turn.

Q. How far below the logs?

A. Well, I don't know just how far it was

below. I don't suppose very far.

Q. Where was Mr. Lynch then?

A. He was at the other end of the logs.

Q. Up near the cold deck ? A. Yes.

Q. Well, he was up near where you dropped

the choker, wasn't he?

A. Yes, up in that vicinity somewhere.

Q. You had followed the "cat" down, and were

just coming back up the hill?
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A. No, I was still following the "cat" when

them two dropped off. [260]

Q. Howr far away from the logs were you ?

A. I don't know just exactly how far it was.

Q. Fifty feet, ten feet, a hundred feet, five hun-

dred feet?

A. Probably thirty or forty feet, something like

that.

Q. You were about thirty or forty feet. Well,

how far did you follow the "cat" down?

A. To the next stump below there.

Q. How far was that, approximately?

A. Oh, it is probably eighty feet.

Q. How many?
A. Seventy-five or eighty feet.

Q. You went clear to the stump ?

A. Yes; a log hung up on the stump; I went

down to get it off.

Q. You went down to get a log off of a stump

down below ? A. Yes.

Q. You are sure that you didn't get the log off

on the very stump right beside these two on which

Mr. Lynch got hurt? A. I am positive.

Q. You know positively that there was no third

log there? A. Two logs there.

Q. That is all? A. That is all.

Q. And you made that report on the night of the

accident ? A. Yes.
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Q. To Mr. Wonsyld? [261] A. Yes.

Q. And you told him there was only two logs

there? A. I did.

Q. You are positive of that?

A. Absolutely.

Q. Now, you say that you think there was a

big hole under the lower of those two logs?

A. No, I wouldn't say a big hole.

Q. How much of a hole?

A. Oh, there was probably seven or eight inches.

Q. Seven or eight inches?

A. Clearance underneath them, right at the end.

Q. You have choked a lot of logs since that time,

haven't you? A. Yes, I have.

Q. But you remember very distinctly that nice

big hole under those logs?

A. Naturally, with a man getting hurt there,

why, a person pays a little more attention to them

than he would to some other logs.

Q. After he got hurt you went around and looked

particularly to how much of a hole there was under

them?

A. I set chokers on them afterwards.

Q. And you looked at tha.t time?

A. Absolutely, yes.

Q. And you remember distinctly how you set

those chokers?

A. No, not exactly how I set them, no. [262]

Q. But you remember the hole?

A. I remember digging a choker hole under

them. They were off the ground at that time.
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Q. Now, when you followed that turn down you

waited until they pulled the logs off of the cold

deck, I suppose; is that correct 1

? A. Correct.

Q. Now, logs were often held up on this stump

right opposite these two logs under which Mr.

Lynch got hurt? A. No, they didn't.

Q. They never hung up there? A. No.

Q. Never was any hung up there?

A. We never had any hung up there that I know

of. They hung up there on a stump below there

several times, but not right on that particular

stump that I remember of.

Mr. Boesen : Mr. Bailiff, will you hand me these

pictures.

The Court : The pictures are right on the model.

Mr. Boesen: No, these on the model.

Q. I hand you Defendants' Exhibit Number 28

and ask you if that is the stump, on the left-hand

side, where those two logs were lying?

A. Yes, I think it is.

Q. They were lying right beside that stump?

A. The one on the left-hand side here.

Q. Now I hand you Defendants' Exhibit Num-
ber 29 and ask you if [263] the stump on the right-

hand side is the same stump, looking up the hill?

A. Yes.

Q. You think that is the same stump. Referring

to the model—will you step down to the model,

please—is the stump that I refer to in that photo-

graph, is that the stump marked "B" here?—will

you step to that side, so the jury can see—Is that

the stump that is marked "B" on this model?
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A. That is the stump right there that the logs

was laying beside?

Q. That is the one that the logs were laying be-

side ? A. Yes.

Q. Is the stump on this model where the logs

were hanging up ?

A. No, it is not. It was down the hill further.

Q. Take the stand. Did you cut that log loose

that hung up on the stump down below?

A. Yes, I did.

Q. You took the choker off the fantail and just

left it lay there ? A. Yes.

Q. Now, you say you don't remember whether

—

referring to the model again—whether the main line

was on this side—that would be the right-hand side

of the model looking down hill—or the other side?

A. No, I couldn't say for sure.

Q. You do remember, don't you, that you were

working in the bight on the lines in the blocks on

this morning? [264]

A. No, I couldn't say on this morning

Mr. Jones: If the Court please, I do not wish to

restrict the witness' cross examination as far as it

tests his direct, but insofar as the object of this testi-

mony might be to bring out any line involvement T

do object to it as improper, irrelevant and immate-

rial, and it was ruled upon in his own case as not

proper.

The Court: I think that he has a right to test

the recollection of the witnesses as to all the condi-

tions in this operation.
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Mr. Boesen : Q. Do you remember when switch-

ing the high lead and the haulback block from the

other side of the tree to this side of the tree on the

morning of the accident ?

A. No, I don't think any blocks was changed the

morning of the accident.

Q. The day before?

A. I couldn't say for sure.

Q. Do you remember on which side of the tree

the blocks were at all?

A. No, I couldn't say for sure on that.

Q. Would you say that they were indicated

approximately right on the model, only being on

this side? A. No, I couldn't.

Q. Will you come down to the model again,

please. Will you indicate to the jury on that model

where the empty "cat" ordinarily turned around to

pick up its turn on this hill at the [265] time that

Mr. Lynch got hurt, using the stick?

A. Here is the main road through here. We had

a turn out here, sometimes we dropped our chokers

right in here, and then again we came along up and

made a circle around up here and dropped them

right in here.

Q. Do you remember where the chokers were

dropped on this occasion?

A. Yes, we dropped them on top.

Q. Here? A. Yes.

Q. Right up here?
.

A. Yes, on top of the hill.

Q. Now, isn't this a fact, that this is the "cat"

road that you were using when you were taking out
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of the cold deck the day before, when you were

logging out the other side?

A. No, we never took any logs out over this road

at all. This is just simply a turn-around there for

getting the empty "cat".

Q. You never took any logs out of there at all?

A. No ; all the logs came around this way here.

Q. Did you use that as a turn-around when you

were around on the other side of the tree ?

A. Well, we was never around on the other side

of the tree.

Q. Were the blocks ever around on the other

side of the tree, logging off in this direction?

A. No, I don't think the blocks had been swung

yet at that time. [266] I couldn't say for sure on

that now, but I don't hardly think they were. Our

lines was about straight out, and I don't think they

were out far enough yet where we had to swing the

loads.

Q. You may take the stand. You say the lines

were just about straight out ?

A. Just about straight back of the tree.

Q. You remember that distinctly?

A. Yes, I remember where the lines were at.

Q. How do you happen to remember that so dis-

tinctly ?

A. Why, you are always watching those logs

coming in, keeping out of the way of them; you

naturally know where the lines are.
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Q. You can remember that, but you can't remem-

ber whether the haulback was on this side or the

other side? A. No, I couldn't say for sure.

Q. Do you remember putting buckle guys up on

this spar tree on the morning before the accident?

A. Yes.

Q. You remember that? A. Yes.

Q. How long before the accident was that?

A. On, I don't remember just how long. Some

time that morning.

Q. But you can't remember, even though you can

remember putting on those buckle guys, you can't

remember whether you were working in the bight of

the line or not ? [267]

A. No, I know I wasn't working in the bight of

the line, because the line was right straight back

from the tree.

Q. Now, Mr. Lynch has stated that you called

for two chokers A. That is correct.

Q. when these two logs dropped off, called

for two chokers, he brought them down and you took

one down off of his shoulder and threw it over the

top log and told him to "snare that one in there".

What about it?

The Court: Just a moment. I don't think that

is a proper question. Just ask this witness what he

knows about what happened.

Mr. Boesen: Q. Did you give Mr. Lynch any

orders at all with respect to putting a choker on

that lower log? A. No, I didn't.
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Q. You have often told him, haven't you, "Snare

that log in there"?

A. No, I never say " Snare" a log.

Q. What do you say?

A. When you get a turn line out, I tell him what

ones we are going to choke.

Q. You tell him to "Choke that log"?

A. Absolutely.

Q. Or words to that effect, is that correct?

A. That is what I always use, is "Choke" a log.

That is what you do to them, is choke them.

Q. Well, now, how long were you down with the

"cat" at that [268] lower stump, would you say?

A. Just a few minutes.

Q. Just long enough to imhook it?

A. Just to throw it off of the fantail and turn

around and start back up the hill.

Q. What was the position of Mr. Lynch when

you started back up the hill?

A. Well, I couldn't say whether he was down on

his knees or just squatted down or how he was. The

log was coming down on top of him when I first

sawr him.

Q. Did you look at it afterwards to see how far

he had got the choker around?

A. Yes, I did. The choker was clear around; it

wasn't half way.

Q. The choker was clear around?

A. Yes, it was.

Q. Nowt

, when did you first go to work at the

Oregon Lumber Company?
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A. I have been there about two years and a half,

I guess.

Q. Where did you come from there?

A. I was working at Klamath Falls before I

started there.

Q. How long had you been working at Klamath

Falls? A. Oh, about ten years, I guess.

Q. Ten years straight?

A. No, not straight. I worked whenever there

was a job. Logging [269] is never straight.

Q. You hadn't been working any place else ex-

cept around Klamath Falls for about ten years?

A. Yes, I had worked other places, too, been

away from there and then back again.

Q. What other places did you work?

A. I worked for the Pondosa Pine at Baker ; the

Mt, Emily at LaGrande.

Q. What other places?

A. For the Sumpter Valley plant at Sumpter.

Q. What other?

A. For the. Pier Logging Company.

Q. Where is that located ? A. In Washington.

Q. In what part of Washington?

A. At Glenwood, below Glenwood.

Q. Is that a pine operation?

A. No, that is fir and pine mixed.

Q. Fir and pine mixed ? A. Yes.

Q. Have you worked any other places?

A. Well, I have worked several places.
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Q. Had you worked in any fir operations prior to

the time that you went to work at Oregon Lumber?

A. Yes. [270]

Q. What one? A. Mt. Emily.

Q. Mt. Emily ? A. Yes.

Q. Where is that? A. Out of LaGrande.

Q. Out of which? A. Out of LaGrande.

Q. LaGrande? A. Yes.

Q. Bo you call that a fir operation over there?

A. Oh, you said fir. I said pine.

Q. I said, had you worked at any fir operations?

A. Yes, I worked for Pier, J. R. Pier, at Stand-

ard Lumber Company.

Q. Where is that?

A. That is at Husum, Washington.

Q. Is that in Western Washington?

A. Yes, sir.

Q. How did they log there ?

A. Logged with "cats".

Q. Logged with "cats". High lead?

A. No, no high lead; all "cats".

Q. Had you worked on any high lead job before

you went up to the Oregon Lumber Company ? [271]

A. Yes, I had worked on high leads.

Q. For what company?

A. For the Portola outfit.

Q. Where is that located? A. In California.

Q. What part of California?

A. That is out from Eureka.

Q. Logging pine ? A. No.
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Q. Redwood? A. Redwood and fir mixed.

Q. How long did you work there*?

A. About a year, I guess.

Q. Use "cats" there?

A. No, that was all high lead.

Q. Had you worked on any job before you went

to work for the Oregon Lumber Company where

you were pulling logs out of a cold deck by means

of a "cat"? A. No, I don't believe I had.

Q. Now, a caterpillar in the pine is used alto-

gether different than a caterpillar in the fir, isn't

that true? A. No, it is the same thing.

Q. You don't use donkey engines in the pine to

speak of ? A. No, not but very seldom.

Q. The caterpillars just go out and pick them up

in the woods by [272] means of wheels, is that cor-

rect? A. Yes, or with a fan.

Q. You don't ordinarily use chokers in the pine?

A. What?

Q. You don't ordinarily use chokers in the pine?

A. Why, certainly they use chokers.

Q. Don't they ordinarily use wheels, where they

straddle the logs?

A. Yes, and they have to have chokers around

them logs to get them up under the wheels.

Q. Isn't that a chain? A. No, a choker.

Q. The same kind of a choker they use here ?

A. Absolutely.

Q. A choker on every log? A. Absolutely.

Q. The same rig as this?

A. Absolutely, exactly.
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Q. Did you ever tell Mr. Lynch here that you

were his foreman there ? A. No.

Mr. Jones : What was that ?

Mr. Boesen: I asked him if he ever told Mr.

Lynch that he was his foreman.

A. No, I don't know as I ever told him that.

Q. You always gave him the orders, however?

[273]

A. Yes.

Q. And he always complied with them?

A. Yes, he did.

Q. Didn't you always tell him that you were just

another choker setter? A. No.

Q. Never told him that ?

A. If I had told him that I was just another

choker setter I don't think he would have took any

orders from me.

Q. Ahout how far is it from this spar tree down

to the landing?

A. Oh, approximately five hundred feet.

Q. How many?

A. Five hundred feet, five or six hundred.

Q. Five hundred feet. Now, that caterpillar

would go down that hill in high, wouldn't it?

A. Yes, it usually would.

Q. Move along pretty fast? A. Yes.

Q. Faster than a man would walk ?

A. No, a person could always walk and keep up

with one of them.

Q. Even going down hill ?
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A. Oh, yes, unless they are out of gear.

Q. Now, you say that it ordinarily took about

twenty minutes to get back up there, you figure ?

A. Somewhere around there, yes. [274]

Q. About how many feet were they taking out a

day?

A. Well, they wasn't taking out very much right

at that time. We just had the one "cat" there.

Q. You don't know how much they were taking

out? A. Not exactly, no.

Q. Do you remember when you talked to me in

the office some time after this accident happened?

A. Yes, I do.

Q. You were not working for the company then,

were you ?

A. No ; I was working at McMinnville then.

Q. Do you remember telling me that you were

rushed for time, that you had an awful time getting

the chokers set by the time that caterpillar got back ?

A. No, I never told nobody that to my recollec-

tion.

Q. You don't remember that? A. No.

Q. Do you remember telling me that so far as

Lynch getting hurt was concerned there was nothing

else for him to do, that was the only way that it

could be choked, and if he hadn't done it you prob-

ably would have got it yourself? A. No.

Q. You don't remember saying that? A. No.

Q. Would you say that you didn't say it?

A. I will. [275]



Oregon Lumber Company et ah 243

(Testimony of Fred Harpell.)

Q. You had orders from Mr. Wonsyld not to

hold up this equipment, didn't you?

A. Well, no, not direct orders for not to hold it

up, that I know of.

Q. Well, what do you mean, direct orders?

A. Well, he never came right out and told us not

to hold it up, or for to try to do more, or anything

like that.

Q. Well, your understanding was that that equip-

ment was to be kept rolling on that job?

A. Absolutely.

Q. If a man, a choker setter or anybody else

were to consistently wait for that "cat" to come

back up there to knock logs off or hold them, you

wouldn't be on that job very long, would you?

A. Why, it is done every day.

Q. Every day? A. Yes, absolutely.

Q. Do you recall any situation where two logs

were pulled out of a turn like the one where Lynch

got hurt, where you just waited until the "cat" got

back up there?

A. No, where there was a chance to get a.choker

on we never waited for the "cat" to come up and

put a choker on.

Q. You say there was a chance to get a choker

on this one ? A. Yes.

Q. Will you explain how?

A. Well, there was about three different ways to

put one on. [276]
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Q. Will you step down to the model and explain

those three different ways that that should have

been put on?

A. Well, these two logs was laying up this way;

there would be a space underneath here where they

was hanging over the hill
;
you could take a choker,

like that one is there now, and choke it and then slip

it right over the end of the log and cinch it up. You
could put it on the side that he put it on from, or

you could get around on this side here and put it in

from this side underneath and buckle it up that way.

Q. Well, now, you say you could make a loop and

slip it over the end ? A. Uh huh.

Q. Did you look to see whether the end of that

log was down solid against the end of the lower one ?

A. No.

Q. You don 't know whether it was or not 1

A. No, I never saw that. After they rolled they

just laid there and was in the clear.

Q. And you never looked at it before that time %

A. Not in particular, no.

Q. Well, then, if the top log was lying with the

end against the lower log your method of slipping

over the end would be impossible, is that correct?

A. Yes; you couldn't slip it over the end if it

was laying tight.

Q. Now, assuming that it was lying tight, in that

fashion, how else [277] would you put the choker

on % I mean without getting under the log.
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A. Well, you could get around on the inside here

and slip her through.

Q. Do you mean stick it through between the

logs from the opposite side here? A. Sure.

Q. And stick it through in this direction ?

A. Yes.

Q. Well, then how would you get it under the log

without coming around on this side and pushing it

through? A. Reach under and pull it.

Q. Reach clear under the log?

A. Yes; no matter which side of the log you are

on you have to reach under after it.

Q. Now, suppose the end of that choker went

down and hit the ground some two or three feet

from the lower log, you would have to have quite a

long arm to reach it, wouldn't you?

A. No, you would just have to pick up the choker

and try again and get it around to where you could

reach it.

Q. Now, these chokers were old chokers ?

A. Some of them were, yes.

Q. And they were twisted?

A. Some of them.

Q. Do you remember about the chokers in this

particular case? [278] A. No, I don't.

Q. The chokers generally were twisty?

A. No, not generally. We got new chokers when-

ever we needed them.

Q. Do you know whether you had new chokers

on the job the day that he was hurt?
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A. No, I don't know for sure.

Q. Well, after these seven-eighths chokers have

been used a while they tend to just curl up, don't

they?

A. No, I wouldn't say they curl up. They get

kinked up all right, but as far as curling up

Q. Did you ever try to put a choker on in the

manner you have described there from the other side

and then reach in under the log to get it, where you

have no means of getting it in against the log?

A. I have put chokersi on, I think, about every

way, I think, that they could be done.

Q. You have tried that and know that that can

be done? A. Absolutely.

Q. Without getting under the logs? A. Yes.

Q. Now, suppose there is only space, just room,

for a man's hand to get through there, it would be

more difficult to stick it on from the other side,

wouldn't it?

A. No, as long as you can get your hand through

there there is [279] nothing difficult about it.

Q. How big was that lower log?

A. I don't remember just exactly how big it was.

Q. Three feet? A. No, it wasn't that big.

Q. Two and a half?

A. The biggest one was on top. I suppose the

bottom one was eighteen or twenty inches, something

like that.

Q. How big was the one on top ?
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A. Oh, it was around two and a half or three

feet, I think.

Q. Two and a half or three feet?

A. That was the one that was on top.

Q. Did you say two and a half or three feet %

A. Somewhere around there, yes.

Q. Now, in choking these logs for a caterpillar

you have got to put a choker on two or three feet

from the end %

A. Oh, it all depends on the size of the logs. A
small log you have to go back about five or six feet

;

a big one you have got to get up fairly elosp to

the end.

Q. You have got to get fairly close to the end so

it won't dig?

A. You have to choke your logs so they will ride

the pan.

Q. You had a pan on this "cat"? A. Yes.

Q. You had a fantail, not a pan.

A. Had both. [280]

Q. Were you using the pan on the morning of

the accident ? A. Always use a pan.

Q. Now, you say you hadn't used but one cater-

pillar on this particular tree. How long had you

been working on this tree before the accident?

A. I couldn't say for sure about that. I think,

though, it was around six or seven days, or some-

where in that neighborhood.

Q. Hadn't you just moved over there a day or

two before, when the other "cat" broke down?
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A. No ; we had been there a few days before the

accident.

Q. You are sure of that? A. Yes.

Q. How does that impress itself upon your

memory %

A. When the other "cat" broke down, just moved

it in there and started logging. I started in there

just as soon as they started logging.

Q. How long after the accident was it before the

other "cat" got fixed up?

A. I don't remember just how long it was.

Q. A week? A. I couldn't say.

Q. It might have been anywhere from a week

to a month? A. It could have been, yes.

Q. But you remember that it broke down about

a week before the accident? [281]

A. Yes, it was about a week before that we

started in on that.

Q. Now, when this log hit Mr. Lynch was it the

end of it that hit him or just the side of the log that

fell on his head, can you say ?

A. I couldn't say for sure about that, whether

—

it happened so quick that

Q. The log didn't lie on Mr. Lynch when you got

to him ? A. No.

Q. You didn't have to take it off?

A. No; it shoved him right out of the end of it.

Q. Was he unconscious when you got there?

A. Yes, Ihe was.

Q. How long was he unconscious ?
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A. Oh, it wasn't for any length of time. I started

to straighten him out—he was all doubled up—and

he was talking to me before I got him straightened

out.

Q. Do you remember putting your hand imder

his head and straightening it up?

A. Oh, I don't remember whether I put my hand

under his head.

Q. I mean, do you remember Mr. Lynch doing

that?

A. Yes, I remember him straightening it.

Q. You remember his putting his hand under his

head and straightening it out, about like that?

A. Yes.

Q. When did you go back to work for the Ore-

gon Lumber Company? [282]

A. I have been there about a little over two

months, I think.

Q. Did they call you back?

A. No; Mr. Wonsyld gave me the job.

Q. Did Mr. Wonsyld ask you to come back up

there ? A. Yes.

Q. Were you working at the time?

A. No, I was not.

Q. They were yarding in a turn with the yarder

at the same time, at about the time that Mr. Lynch

got hurt, isn't that true?

A. I couldn't say anything definite about that. I

was busy with the "cat".

Q. How far was the upper end of those logs

from the cold deck?
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A. The ones that dropped off?

Q. Yes.

A. Oh, I don't know; they was around eighty

feet, I guess, somewhere in that neighborhood.

Q. Around eighty feet?

A. Somewhere in that neighborhood.

Q. From the upper end of the logs?

A. From the nearest logs that was in the cold

deck.

Q. Now, that was all covered with trash and

stumps and whatnot around there, wasn't it?

A. No, the most of that had been all drug out of

there.

Q. That was all clean. Do you know what caused

those two logs to drop off? [283]

A. Why, just the vibration of those other logs.

Q. You mean the logs they were riding?

A. The logs they were riding, yes.

Q. Did they roll off the side?

A. Yes, they rolled off the side.

Q. One of them rolling over the other one right

off the side of the turn?

A. No, I don't know whether they rolled one

over the other one. They just piled one on top of

the other.

Q. You are sure they didn't come loose when you

unhooked the third log that you hooked behind the

stump? A. I didn't unhook the third log there.

Mr. Boesen : That is all.
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Redirect Examination

By Mr. Jones

:

Q. Mr. Harpell, what kind of logging do they do

down in this Klamath Falls country?

A. That is mostly all "cat" logging.

Q. Do you know whether you— Explain to the

jury what you mean by a pan. A. By a hangup?

Q. By a pan?

A. Oh, a pan is just simply a device that they

drag along behind the "cat" to let one end of the

logs ride on. It is a big square steel pan that one end

of the logs ride on, to keep them [284] from digging

in the ground,—just drag it along behind the "cat".

Q. Is it hooked onto the rear of the tractor?

A. It is hooked into the fantail, yes, just the

same way the choker is hooked in.

Q. How wide is it? A. It is about seven feet.

Q. And how deep is it,—or how long does it fol-

low after the A. About five feet.

Q. And it is just hooked on with a cable into the

fantail ? A. Yes, it is.

Q. And it is fixed so that the ends of the logs can

slide along on it? A. Yes.

Q. Did you ever measure, where you testified

there was about eighty feet here, some measurement

about eighty feet, did you ever measure that with a

line or anything, a tape ?

A. Yes, I did, helped measure it.

Q. What? A. I helped measure it,

Q. Well, I mean the—what I am trying to say

—

I know you made measurements here, but I mean
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did you measure over from the stump to the spar

tree?

A. From where those two logs were lying, you

mean?

Q. Yes. [285] A. No, I didn't.

Q. Are you working now for Mr. Wonsyld?

A. I am.

Q. Do you know what relationship he has with

the Oregon Lumber Company now?

A. He is contracting from them.

Q. What do you mean? He used the same word,

"contracting". What do you mean by that?

A. Well, it is logging by the thousand, so mnch

per thousand feet.

Q. Who is logging by ten thousand? Who is?

Who is doing that? A. Mr. Wonsyld.

Mr. Jones : I see. That is all. Thank you.

Recross Examination

By Mr. Boesen:

Q. Are you sure that fan that you are referring

to, attached to that caterpillar, wasn't taken off

when you got up here to this close haul?

A. It could have been, yes.

Q. And you don't know whether the pan was on

it at this time or not, then?

A. We sometimes cut it off in a short haul like

that, when we don't need it. I don't know for sure

whether it was on at that time or not.

Mr. Boesen: That is all.

(Witness excused) [286]
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Mr. Jones : Mr. Ted Van Arsdale.

The Court : We will take a recess.

(A short recess was thereupon had, after

which proceedings were resumed as follows:)

Mr. Jones : If the Court please, I had named Mr.

Van Arsdale before the recess. Since the recess an-

other witness has come whom I should like to put

on in his place, and there is one question that I

would like to ask Mr. Harpell before I call this

other witness.

The Court : Yes.

Mr. Jones : Mr. Harpell.

FRED HARPELL
thereupon resumed the stand as a witness in behalf

of the defendants herein, and was examined and

testified further as follows:

Further Redirect Examination

By Mr. Jones

:

Q. Did you dig a choker hole beneath either of

the two logs before you, put the chokers on and after

the accident? A. No, I did not.

Mr. Jones: That is all.

Further Recross Examination

By Mr. Boesen

:

Q. How does that happen to stick in your mem-

ory?

A. Well, I was looking those logs over after the

accident, [287]

Q. You have dug a lot of choker holes under a

lot of logs in that time, haven't you?
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A. Yes, I have.

Q. But you remember those very distinctly, as to

whether you dug a choker hole imder them or not 1

A. Yes, on account of Mr. Lynch getting hurt

there.

Q. I thought you said the choker on the other log

was already around it.

A. It was around it. I buttoned it up.

Mr. Boesen: That is all.

Mr. Jones : That is all.

(Witness excused)

Mr. Jones: Mr. Stamm.

EDWARD P. STAMM
was thereupon produced as a witness in behalf of

the defendants herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk: State your name.

A. Edward P. Stamm.

The Clerk: Edward P. Stamm.

Direct Examination

By Mr. Jones:

Q. Mr. Stamm, what is your occupation?

A. Logging Manager for the Crown-Zellerbach

Corporation.

Q. How long have you been engaged in the log-

ging business? [288] A. Since 1919.

Q. Mr. Stamm, have you attended some recog-



Oregon Lumber Company etal. 255

(Testimony of Edward P. Stamm.)

nized school of learning, some college or school of

engineering ? A. Yes.

Q. What? A. Ohio Northern University.

Q. What did you major in there?

A. Civil engineering.

Q. And since your graduation there what type of

work have you been engaged in constantly?

A. Logging.

Q. And what company did you work for besides

the Crown-Zellerbach ?

A. Pacific Lumber Company, in California, and

the California Fruit Company at Gray Eas:le, Cali-

fornia.

Q. What experience have you had in logging

where caterpillars were used, either in yarding or

as swings?

A. Had considerable ever since 1925.

Q. How many camps of that nature does the

Crown-Zellerbach or Crown-Willamette operate?

A. We have had three tractor operations.

Q. And how many tractor camps have you vis-

ited or been around and observed and worked with

their operations?

A. Well, that is difficult to say. I should say

somewhere between twenty-two and twenty-five.

Q. Do you know what company introduced trac-

tor logging to this [289] Northwest here ?

A. Well, our own company started it.

Q. And under whose direction?

A. Under my direction.
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Q. Mr. Stamm, I would like to have you look at

some exhibits, Exhibits 29 to 31, inclusive, and prob-

ably there are others, and, if you would, step down

to this model. Mr. Stamm, there is evidence in this

case that they were yarding into a deck that had

forty or fifty logs, usually somewhere in the neigh-

borhood of forty or fifty logs on it, and that the deck

in front of the spar tree was comparatively flat and

that the logs were being brought in, and after they

were landed, but not while they were being landed,

the choker setter and the man that is termed the

hooker on the "cat" would make fast chokers

around four or five or six logs to compose a turn,

which were then hooked onto a tractor and taken

down the tractor road to a landing which has been

estimated all the way from five hundred to nine hun-

dred feet down the hill. Now, the evidence shows

that this model fairly accurately illustrates the type

of ground and that this picture which I am showing

to you, Defendants' Exhibit Number 27, is taken

from the spar tree, which is now pulled over and

lies in an angle out in this direction somewhere, and

standing on that spar tree and looking across this is

what a person would see: That stump "A" corre-

sponds to an "A" stump here, and that stump "C"
corresponds to "C" stump here, and that they were

on [290] that side of the tractor road; and then

standing at about this point and looking down the

tractor road one looks at two stumps and down a

road as shown in Defendants' Exhibit 28 which
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would be at this position here; and that standing

below, lower down on the tractor road, and looking

back up in the direction of the spar tree one sees a

tractor road as represented in this manner, stump

"B"—if you will just step around, too, so the jury

can see the pictures, just this way a little bit—so

that one sees stump "B" here and stump "0" in

this position. The last picture that we looked at was

29. Now, looking from this point here, across this

piece of ground between the engine and the spar

tree, one sees ground of that character, and that the

tractor road from a curve, after it is made, going

down to the landing, is this road here. Now, the evi-

dence shows that with such a situation as that a

turn of logs started down, and that for some reason

or other two or three logs were dislodged in this

position here, two were involved in the accident, and

that they were in a position about like that. Now,

then, there is evidence that there may have been a

third lying here, or that it may have been a little

farther down, but two—one witness has testified that

the ends of the logs projected down beyond here

three or four feet, and there will be other testimony

to that effect, and that the slope of this road down

to this stump was not as great as from there on

down, so that there was a break, and the bottom log

extended maybe six or seven inches above the sur-

face of the [291] road due to that dip. Now, assum-

ing that that is true—and may I ask this, have you

set chokers yourself?
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A. I have just occasionally, not as a regular oc-

cupation.

Q. Well, then, let me ask you—you may take the

witness stand, then, Mr. Stamm. In laying out a

work, a side, with a situation such as I have just

discussed, what would he an adequate, safe and

proper crew to be placed on that deck to hook chok-

ers onto a tractor such as this?

Mr. Boesen: Just a minute. I object, Your

Honor, to that question and the answer that it calls

for, for the reason that the question here is whether

or not the defendant in this case used every device,

care and precaution practicable to be used. It is not

a question of what Mr. Stamm or somebody else

might use under circumstances as assumed by the

hypothetical question and

The Court: The objection is sustained.

Mr. Jones : If the Court please, as I understand

the law, it is a jury question as to practicability, and

to aid them in arriving at that question expert evi-

dence would be admissible to

The Court: You can ask about practicability,

but you can't ask about the safety.

Mr. Jones: Very well.

The Court: It is a question of whether it was

negligence or not. [292]

Mr. Jones: Q. I will ask you this, then, Mr.

Stamm, if a crew consisting of a choker setter, who

worked under the operation of a man that in this

operation was termed a hooker on the "cat" who

was strawboss of the two men, gave the orders and
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the other one took it, where one "cat" alone was

working into this deck, would be a practical crew

and a practical way of getting those logs from the

tree down to the loading area ?

Mr. Boesen : Just a minute. I object to that ques-

tion also, Your Honor. The question is whether or

not every practicable care and precaution and device

has been taken. It is not a question, Is this a prac-

ticable method? It is a question of whether every

device, care and precaution,—it is a question of

whether or not the additional precautions are im-

practicable, as I see it.

The Court : Well, you have presented evidence

upon that subject, and I think that counsel is en-

titled to show practical methods. As to whether they

were the most practicable or whether every device,

care and precaution is used is a jury question. It

may tend to throw some light on it. He may answer.

Mr. Boesen : An exception, Your Honor.

The Court: Yes.

A. It is my understanding that these two men
gave all of their time to hooking on the tractor?

They had nothing to do with unhooking the logs

coming in to that?

Mr. Jones: Q. There was a chaser for that.

[293]

A. It would be my opinion that two men could

adequately and safely and to all practical

Mr. Boesen: Just a moment. I object to the an-

swer on the grounds that it is not responsive to the
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question and it is going into things that objection

was made to and the Court sustained the objection.

The question is whether this

The Court : Yes ; the answer is stricken.

Mr. Jones: Q. The answer must be limited to

the practicability of getting them over there.

A. I would say that the method was practical.

Q. Will you explain whether in such operations

as that it would be practical to, in addition to those

two men, have a rigging slinger there?

A. In my experience we have never used a rig-

ging slinger

Mr. Boesen: Just a moment. Object to the an-

swer as not responsive.

The Court : The answer is stricken.

Mr. Jones: You will just have to answer the

question. A. The answer would be No.

Mr. Jones: Would you read the question back to

him, Mr. Reporter'?

(The question referred to was thereupon read.)

A. No.

Q. What is the work of a rigging slinger, Mr.

Stamm ?

A. A rigging slinger on a logging side is the

assistant to the [294] hook tender. The hook tender

being responsible for that unit and the rigging

slinger being head assistant, the rigging slinger

supervises the choker setters when they are working

in the brush, that is, taking the logs from where

they fall alongside of the stump and where there is
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a great amount of debris, and supervising the hook-

ing on, usually, when there are four or five men

working under him. Also, the rigging slinger super-

vises the changing of lines and, in general, assists

the hook tender in operating that side.

Q. Now, what is a bull chaser?

A. A bull chaser is generally one of the chasers

who has supervision over the other chasers.

Q. With a crew such as has been outlined to you,

that was working here, would it have been practical

to have had, in addition to those men—may I add,

for your information, the logs, the evidence shows,

averaged about eight hundred feet to the log, and

that one tractor made a return trip, as plaintiff

testified, in about ten minutes, and, as the defend-

ants have said so far, in about twenty minutes, so

there is an average of the return trip there—and

the logs running in such a way, that they logged,

that if it was forty feet and thirty inches it was con-

sidered a very large log, the average having about

eight hundred board feet to them—would it be prac-

tical, in addition to this crew, to have had a bull

chaser ?

A. I would say not, in addition to the crew. It

would be [295] practical to use one of these men as

a bull chaser.

Q. How does a hooker on a "cat" and a bull

chaser compare ?

A. Well, they are practically the same. The

hooker on the "cat" is generally the same man or

the same individual or the same occupation as a bull
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chaser. He has a choker setter to assist him in hook-

ing on the "cat".

Q. Now, you have seen those pictures and the

model and heard my statement. What would you

say, what sort of a show would you classify that as ?

A. Well, that is what we term a good show from

the standpoint of landing logs and moving logs and

general efficiency. In other words, we would term it

a good show in every respect.

Mr. Jones: You may cross examine.

Cross Examination

By Mr. Boesen

:

Q. You have never seen the place?

A. No, sir, I have not.

Q. All you are judging from are these pictures'?

A. Yes, sir.

Q. You don't know how rapidly the logs were

coming in? A. How rapidly?

Q. Yes.

A. Only that they said they were taking them

away every ten to twenty minutes. They could not

have been coming very rapidly if a tractor could

take them away in ten to twenty minutes. [296]

Q. Do you mean the hypothetical question given

you indicated that the caterpillar was keeping up

with the cold deck % A. Yes, sir.

Mr. Jones: No, pardon me, let me correct that,

if the Court please. There was always—I tried to

say in the first place—you may have misunderstood

me—that there was
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Mr. Boesen: Just a minute. I don't want to be

technical, but I think counsel is trying to testify.

Mr. Jones: No.

The Court: The objection is sustained.

Mr. Jones: Well, I had explained that. May I

not straighten the witness out on that, Your Honor?

The Court: No, of course not. He is supposed to

be testifying from what he knows, not from what

you know.

Mr. Jones : No, pardon me, that was part of my
hypothetical statement in my hypothetical question

that he overlooked, Your Honor.

The Court : That is too bad. He is taking him on

cross examination. If you want to straighten him

out on redirect, all right.

Mr. Boesen: Q. Then your answer is based on

the assumption that they were taking the logs away

on the caterpillar as fast as they were yarding

them in?

A. I don't think that is material, because if they

were making the turn in from ten to twenty minutes

the men working on that [297] tractor had all kinds

of time to do their job without any hurry.

Q. I am speaking about the show they are talk-

ing about. What do you mean by "the show"?

A. I mean by "show" the ground conditions, the

logs coming in, their ability to hook on rapidly and

take them away and to maintain steady production.

Q. But you can make that answer without re-

gard to the number of logs piled up and without re-

gard to the speed that they were coming in ?
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A. Mr. Jones said there was fifty thousand feet

of logs at the pole, forty or fifty logs at the tree.

Now, that isn't very many logs at a cold deck.

Q. It is on that assumption that you say it is a

good show?

A. That plus the pictures and the general

Q. You don't mean to say you can get a very

good idea of the lay of the country there from those

pictures, do you?

The Court : Just a moment, Mr. Boesen ; let the

witness answer.

Mr. Boesen : I thought he had.

The Court : He obviously had not.

Mr. Boesen: I am sorry. You may finish.

A. I think I had finished, Your Honor.

The Court : My mistake.

A. Shall I answer this question now?

The Court: Yes.

A. I think T do get a. good idea from the pic-

tures, because we [298] constantly take all kinds of

aerial photographs and other photographs to study

our country and we make it our business to study

pictures.

Mr. Boesen: Q. And you think you can get as

good an idea from these pictures as you can from

an aerial picture ?

A. I think so, yes, sir; the pictures are from all

directions.

Q. Now, where you are swinging out of a cold

deck, you always have a man over your choker

setters, don't you?
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A. That depends on what you are swinging with.

Q. Swinging with caterpillars or swinging with

a swing tree or anything else.

A. We would figure that we had to have some-

body supervising that job, in order that two or three

men, whoever might be there, couldn't each one want

to do his particular job or to choose the way it

should be done. One man should always have au-

thority over another, so that there will be no con-

fusion as to what should be done.

Q. In other words, it requires skill and coopera-

tion to pull logs out of a cold deck, a helter-skelter

pile of logs, it requires skill both with respect to

getting them out in an expeditious manner and with

respect to safety, and that sort of thing, isn't that

true?

A. That is true, although we always consider

that a tractor job takes less skill than any other kind

of a logging job.

Q. Would you explain why? [299] A. Why?
Q. Yes.

A. Well, in this particular case there was a road

there. The

Q. I am not speaking of this particular case.

You said generally you always considered.

A. Well, first, because the hazards are not so

great, there is no overhead moving line like there

would be in a swTing tree or a donkey show where

lines are bringing the logs in to a tree and another

series of lines taking them away. In that kind of a
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job the choker setter has very little time to set his

choker and hook onto logs and get away in the clear.

He has to set a great number of chokers in a very

small time. In general, you have to have more men,

because you have to do it so much more rapidly, and

the chokers are getting back there every two min-

utes instead of ten or twenty, so that in general it

is a much faster job and as such it is more haz-

ardous. Where you have a tractor running around

the tree, the tractor grinds up the limbs and brush

and small vegetation and makes what we term just

in slang a tailor-made show; in other words, it is

good footing, it is a good place to work.

Q. Well, now, where you are yarding into the

tree at the same time that the tractor is pulling

them out, you still have those overhead lines and

blocks.

A. Yes, but you have only one set of lines and

blocks instead of two as you would if you were tak-

ing it away with an overhead [300] cable rig.

Q. All right, where you are swinging with a sky-

line you normally only take two or three, at most,

logs, don't you?

A. No, that isn't right. We take as high as six

or seven logs, depending on their size.

Q. As high as six or seven logs where you are

swinging on a swing tree? A. Yes, sir.

Q. Setting six or seven chokers'?

A, Yes, sir.
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Q. Also this is true, isn't it, that with respect to

taking out of a cold deck with a swing tree you

could pick them off the top, you could take one of

them over here and one of them over here, and that

sort of thing, whereas with a caterpillar you have

got to take them close to the ground and as near to-

gether as you can get them ?

A. That is generally true, although in the time

that the tractor is gone the choker setters carefully

pick the logs that are on top and pick them so that

the pile doesn't grow. Now, generally if there's only

fifty or sixty thousand feet in the deck there isn't

much of a pile, because they fan out and radiate out

like your fingers there from the tree and lay pretty

flat on the ground.

Q. In other words, your rigging slinger, or what-

ever you might want to call him, or bull chaser or

head rigger, his job is to [301] look that pile over

and see to it that they are brought out in the easiest

and safest manner, isn't that true'?

A. The head man on your crew is responsible to

do that, yes, sir.

Q. In other words, his normal function is to look

that over and tell the choker setters what logs to

choke %

A. That is right ; he tells them and assists them

in setting the chokers on those logs.

Q. And that is a practicable way to operate, isn 't

it? A. Yes, sir.

Q. Now, if you had two men on an operation like

this, so busily engaged in setting chokers, both of
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them, that they haven't time to look that pile over

to get them out in the most expeditious and safest

manner, you would say it was an impracticable

operation ?

A. Well, I wouldn't say it was impractical if

they had ten minutes in which to pick the logs,

no, sir.

Q. Even though they are yarding in at the same

time? A. Yes, sir.

Q. Even though they may set two or three chok-

ers, get the logs knocked out and have to set them

over again ?

A. Well, they don't very often knock out. It

would be a rare occasion that the choker is knocked

out.

Q. You would say that was rare?

A. Beg your pardon ?

Q. You would say that was rare? [302]

A. Yes, sir.

Q. Well, now, assuming hypothetically, without

regard to what you assume the facts in this case to

be, that the situation was such that there were only

two men there and both of those men were busy all

the time getting the chokers set, would you say that

a third man should be there to look out for the op-

eration, pick out the turns, and see to it that the logs

come out in the safest and most expeditious mauner?

A. Well, I don't know how to answer that fur-

ther question, because I can't visualize the choker

setters being that busy
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Q. I am asking yon to assume that. You have

seen jobs where they are busy, haven't you?

A. Well, not a tractor job, no, sir.

Q. You have never seen a tractor job where the

choker setters were busy ?

A. No, sir, I haven't, not more than a third or a

fourth of the time at most. It is really a lazy man's

job.

Q. Why do you use two men there?

A. To make it safe, so that one man, if he passes

the choker under or to—generally, if they are get-

ting logs, they may have to handle a choker up on

top of a log or a couple of logs, or if they lose a

log one fellow runs down the road and hooks it on,

and, in general, to expedite the work.

Q. Do you ever use more than two where you are

swinging logs out of a cold deck by means of a

"cat"? [303] A. No, sir.

Q. Never have used more than two?

A. No, sir.

Q. Do you use caterpillars? A. Yes, sir.

Q. Do you use caterpillars in your camps where

you are cold decking with a spar tree?

A. Sometimes, yes, sir.

Q. Not often, do you?

A. Frequently, yes, sir.

Q. Frequently? A. Frequently, yes, sir.

Q. Which camp is that?

A. At the Bear Creek camp, the Lewis & Clark

camp, the Siltcoos camp.
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Q. You normally do your yarding in those camps

with caterpillar?

A. We do when the ground is rough. We won't

take a swing away from the cold deck. Generally

about thirty per cent of our logs have to be cold-

decked and relayed away from the cold deck also

with tractors.

Q. And you say you use two men on each of

those jobs? A. Never more than two.

Q. What is your head man called?

A. Well, it depends on the job. Say, for instance,

if we are working three tractors together, we would

have one rigging [304] slinger with three tractors,

and if one tractor went off by itself we have a man
that we pay from five to ten cents an hour more that

we call a bull chaser or bull choker setter; in other

words, he is just a strawboss on that isolated job.

Q. So if you are using three tractors you use a

rigging slinger? A. Yes, sir.

Q. Now, I want to ask you this: If you use a

rigging slinger on three tractors why is it imprac-

ticable to use one where there are two tractors?

A. I would like to qualify that remark. When I

say rigging slinger I don't mean rigging slinger,

because there is no such job on a tractor side. We
use a man to whom we pay a rigging slinger 's wages

and whom we call the "cat" strawboss or "cat"

foreman. We never call him rigging slinger, because

to all intents and purposes there is no such job.
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Q. At any rate, he would be doing the same du-

ties that a rigging slinger would be doing in swing-

ing out of a cold deck, isn't that true?

A. No, he wouldn't be, because he doesn't have

the lines to change and doesn't have the field to

cover. He is a strawboss over two or three "cats".

Q. Do you ever use a rigging slinger when

swinging out of a cold deck? A. No, sir.

Q. Never? [305]

A. Well, I wouldn't say never. If we have a

small cold deck and a skidder or cable-way system

coming up to the cold deck and they were going to

take logs out of that deck for a day or two, you

wouldn't change a crew for that period; and if you

were swinging logs away with a tractor, where you

have a crew of just a couple of men and the size

of the crew would vary according to conditions, we

would never use what you term a foreman or rig-

ging slinger on that job.

Q. All right, let's call him a bull chaser, to fit

the conditions. What I want to know, if it is prac-

ticable and you ordinarily have a bull chaser where

two caterpillars are swinging out of a cold deck, I

want to know why you say it is impracticable to

have one—if you have one when three are swinging

out, why is it impracticable when two are swinging

out?

A. Well, it depends on the amount of work and

responsibility and the number of men to supervise.

It is a matter of supervision only.
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Q. Why do you say it is impracticable 1

A. Well, I don't see why he would be needed.

Q. That is all you mean when you say it is im-

practicable ?

A. Well, yes; he isn't needed at all. He is

Q. On the assumption that the head man of the

two men there has plenty of time to pick out the

turns and see that they come out in the proper

fashion and do all the things that an additional man
would do,—it is on that assumption that you say a

third [306] man wasn't needed?

A. That is right.

Q. You wouldn't say it was practicable to em-

ploy two choker setters on such an operation with-

out any head man at all? -

A. We never do that, because just about after

fifteen minutes of work one fellow wants to do it one

way and the other fellow wants to do it the other

way, and we always figure where there is more

than one man one of them must have the responsi-

bility to say what is to be done and how it is to be

done.

Q. So you always have either a "cat" or bull

chaser, or whatever you might want to call them?

A. Yes.

Mr. Boesen: I think that is all.

Redirect Examination

By Mr. Jones:

Q. Where there is one man setting chokers and

one man working with him, who has the say-so as
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between the two? Such as a hooker on the "cat",

where he gives orders to the other,—isn't that the

same situation as where the man in authority may

have more men working for him?

Mr. Boesen: Just a minute. Objected to as lead-

ing.

Mr. Jones: Q. Explain, then, Mr. Stamm, if

there is any difference in principle between the op-

eration that was related to you here and what you

have just been testifying about?

A. Well, the only point that I think Mr. Boesen

brought out was [307] that one man should always

have authority. I think that is true no matter what

the work is. If we send three men down the rail-

road track to do the same thing, one man has got

to be in charge. We never send more than one man
anywhere without designating someone to be re-

sponsible, and in all cases we designate somebody

as a strawboss, somebody to be responsible, where

there is more than one man employed.

Mr. Jones: I think you have covered the situa-

tion. Thank you very much, Mr. Stamm.

Mr. Boesen: That is all, Mr. Stamm.

(Witness excused)
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Mr. Jones: Call Mr. Van Arsdale.

THEODORE P. VAN ARSDALE

was thereupon produced in behalf of the defendants

herein and, having first been duly sworn, was ex-

amined and testified as follows:

Direct Examination

By Mr. Jones:

Q. What is your occupation, Mr. Van Arsdale?

A. Driving tractor. Tractor driver.

Q. And—I forgot—Will you give your full name

to the reporter? You may just sit down.

A. I duly sign it Ted Van Arsdale. Theodore

Philip Van Arsdale.

Q. How long have you been engaged in logging

operations? A. About five years. [308]

Q. In that time how much of your experience

has been in camps where they have caterpillars or

tractors of some kind? A. About three years.

Q. The word "cat" has been used a great deal

in this testimony. A "cat" is a word, isn't it, which

means caterpillar, which is a particular kind of a

caterpillar? A. Yes, a track-type tractor.

Q. And the one involved in this accident was

what? A. A Cletrac.

Q. They run on A. On tracks.

Q. On tracks, the same as a Caterpillar does?

A. Yes.

Q. At the time of this accident were you working

for the Oregon Lumber Company? A. Yes.

Q. What was your job?
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A. "Cat" driving.

Q. Have yon ever driven "cats" for any other

logging company?

A. The Shaw Lumber Company, at Tionesta,

California.

Q. And will you describe the method that you

use in going up to this cold deck, getting a load

of logs and getting it down to the landing and re-

turn?

A. Well, I came up the hill with the empty chok-

ers—there's about or six chokers, maybe seven

sometimes—and pulled around up [309] there on

the,—on one side or the other on the return road,

Fred cut the chokers loose, and they either had the

empty chokers set or set a. couple of them, then

Fred hooked them on and I took them down the

hill.

Q. Fred is whom?
A. Fred Harpell, Mr. Harpell.

Q. Now, who was at the site there, at the situa-

tion, at the time of the accident?

A. Beg your pardon?

Q. Who was there present at the time Mr. Lynch

was hurt?

A. Well, I was down the hill, I didn't see it

myself, but I knew that

The Court: Now, never mind, if you didn't

see it.

Mr. Jones: Q. You had just left there. Do you

know who was present at the site of the accident

at the time you had just pulled away?
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A. Del Olds, Fred Harpell and Dick Boardwell.

Q. Was the hook tender from out in the woods

there? A. No, he was not.

Q. Now, when driving a caterpillar where does

the operator direct his attention, to what side or

angle ?

A. Well, you have to keep your eyes open and

look all around,—ahead and back, mostly.

Q. Why do you look back?

A. Well, for one thing, to keep a pole from up-

ending and hitting [310] you on the head, to watch

out for choker setters to see that your logs don't

swing, to see that your turn is riding all right, if

you are using a pan.

Q. Now, at what speed,- where you had a turn

of four or five logs on, could you go down that

road to the landing from the cold deck?

A. Well, after I broke over the hill there I

could make it in high gear down to where she flat-

tened off, then I could make it in second gear for

a ways, then when I came out to the loading land-

ing I had to get her in low.

Q. How did your speed as you went down the

road compare with a man walking?

A. Well, a man had to walk fairly fast. You

wouldn't have to run. The speed is around about

four miles an hour, a little better, I believe.

Q. In coming back up the hill, in what gear

would you come back up it?
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A. Make it part ways in second, the rest of the

way in low.

Q. And how would you speed coming up com-

pare with a man walking?

A. A man could keep up easy walking.

Q. Now, about how long would it take you to

make a round trip?

A. Between fifteen and twenty minutes.

Q. When this turn went out do you remember

the logs that went out of the deck with it that

fell off here by this stump we have been testifying

about? [311] A. Yes, I do.

Q. Do you recall logs falling off? A. Yes.

Q. And do you recall their position as they were

in the road there? A. Yes.

Q. How were they?

A. Well, there was one log was laying on top of

the other. The logs projected by the stump about

four feet, around about that, and they was off the

ground about—the ends of them was off the ground

about sixteen or eighteen inches, and the back end

of the logs was, I would say, about seven or eight

feet apart.

Q. And what was the position of the end of the

upper log with reference to the end of the lower log,

the downhill end?

A. It was laying practically right straight over

the top of it.

Q. And which log end was farthest down the hill,

do you know?
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A. As far as I remember, they was about even.

Q. Now, which was the larger of the two logs?

A. The top log.

Q. Did you see Mr. Lynch start to set the chok-

ers on it? A. No, I didn't.

Q. Did you see the accident ?

A. No, I didn't.

Q. Do you know where Mr. Harpell was at the

time of the accident? [312]

A. Well, he followed me down around the turn

down there, down around the turn. He usually fol-

lowed me down the hill until I would get clear to

that lower stump, and then, of course, after I get

down that far and get straightened out on the road

I don't watch back, he goes back up the hill.

Q. How long did you work at this tree prior

to the accident? A. Oh, five or six days.

Q. Did you ever use more than one "cat" or one

tractor at this tree? A. No, sir.

Q. In logging such as you were doing at this

time and while you were working at this tree, was

the "cat" ever used to move logs at the direction of

either Mr. Lynch or Mr. Harpell?

A. Yes, sir.

Q. How often would that occur?

A. Oh, sometimes half a dozen times a day, and

then again if they had choker holes it wouldn't

happen. When you get down logs that are laying

flat on the ground, had to kick them around quite

often.
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Q. Well, just give us some idea of how fre-

quently those occurrences would be?

A. Oh, when you got down to the last layer,

where they was bedded in the ground, I had to kick

most of them out.

Q. Who would give you those orders or direct

or mention to you to move a log there? [313]

A. Mr. Harpell did most of it.

Q. Did Mr. Lynch ever?

A. I believe he did. I know all the choker set-

ters at times has got—has told me to kick them

around. I don't remember at the particular time.

Q. Nowt

, when you came back up after a trip

who would hook the chokers onto your tractor?

A. Mr. Harpell.

Q. Were you up at the tree enough of the time

to know who hooked the chokers on the logs?

A. Yes, I was there.

Q. Who?
A. Well, Mr. Lynch hooked them mostly, but

when Fred wasn't doing anything else he helped

some.

Q. You are acquainted with the ground there,

are you where the accident happened?

A. Yes, sir.

Q. How does the model look to you?

A. It looks fairly accurate; about as close as

you could get it.

Q. Do you recall the appearance of Mr. Lynch
prior to this accident? A. Yes.
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Q. How does it compare with his appearance as

he sits here in Court?

A. I don't know. I believe it is about the

same. [314]

Q. Do you recall the way he carried his head

before he was injured?

A. Yes, he always had his head forward, I be-

lieve.

Q. How does it compare with the way he seems

to be now ? A. I would say it was the same.

Q. Do you recall of him ever having the appear-

ance of any trouble with his neck prior to the acci-

dent?

A. To the best of my recollection, it seems like

he had a stiff neck. I don't just exactly remember

when it was. I believe it was in the fall.

Q. Did you see anybody set the chokers on those

logs after the accident happened? A. Yes.

Q. Who set them? A. Fred Harpell.

Q. On what logs?

A. Well, he buttoned up the one that Lynch

was working on and set the other.

Q. What caused the ends of those logs to be

off the ground as much as you said they were?

A. There was a dip in the hill right there.

Q. By the way, did you go with Mr. Harpell

and anyone else up to the scene of the accident some

months or so ago? A. Yes, sir.

Q. Who was in that party? [315]
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A. Well, there was Mr. Harpell and Ed Won-

syld, Mr. Wirrick and yourself and myself.

Q. And at that time did you look to see where

the tail-hold blocks had been? A. Yes.

Q. And at the time what were Mr. Wonsyld and

Mr. Harpell doing? A. How is that, sir?

Q. When you were looking to redetermine where

the tail-hold blocks were, who else was along with

you then doing the same thing?

A. Mr. Wonsyld and Mr. Harpell, who was look-

ing at a

Q. Do you know who was immediately in charge

of the work there of hooking on the logs and getting

them on to the "cat" and sending them away?

A. Mr. Harpell.

Q. Did at any time you ever see him give orders

to Mr. Lynch? A. Yes, lots of times.

Q. Now, what would you say with reference to

whether the crew that was used there, Mr. Lynch

and Mr. Harpell, to get the chokers on your tractor

was adequate to get them on and keep the job mov-

ing along?

A. There was plenty of men for what logs was

going in.

Mr. Jones: You may cross examine—just a mo-

ment.

Q. Do you know which side they started logging

on, which side of the spar tree, whether they started

on this side or over on [316] the other side?
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A. To the best of my recollection, they started

in over on this side.

Mr. Jones: You may cross examine.

Cross Examination

By Mr. Boesen:

Q. Started in on this side,—you mean on the

left-hand side of the spar tree looking down hill?

A. That is right.

Q. How far around? Beyond the edge of the

model the way it is built there?

A. Yes, I would say it was, a little where the

hill run out this way they logged the top of the

hill, and it was down over a kind of a draw.

Q. Would you come down to the model. You

mean they started logging out somewhere as indi-

cated by this ruler?

A. Yes, somewhere along in there.

Q. Then started to work in this way?

A. They worked over here so far, and then they

started in on this side to come around.

Q. They worked over this wTay a ways, then came

back to the middle again?

A. I am not so sure about that, see, but that

there is as near as I can remember that.

Q. Take the stand. You don't remember where

the lines were at [317] the particular time of the

accident ?

A. Yes ; the main line was almost straight out to

the donkey. That is, there wasn't much bight to the

line.
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Q. How do you remember that*?

A. Well, the way the logs pulled in there.

Q. How do you mean, the way the logs was

pulled in?

A. The angle that they was pulling in there.

Q. You remember just how the logs were being

pulled in there on this particular day?

A. Yes.

Q. Now will you step down—one further ques-

tion here that I forgot—will you step down a mo-

ment. Now, when you came back empty with your
'

' cat
'

' did you turn around this way or up this way ?

A. On this particular day we turned around this

way.

Q. And why was that?

A. Well, the logs was off in here, see. When they

was over this way more I came up around this way.

They was kind of off through here and I came

around there.

Q. And so you came up and went up the hill

here and went around this stump, is that correct ?

A. Yes.

Q. This was a kind of a snag here, wasn't it.

Wasn't it a sawed-oif stump?

A. Yes, it was a sawed-oif stump. [318]

Q. That was a sawed-oif stump? A. Yes.

Q. Now, you also refrained from coming up this

way to keep out of the bight of the line, didn 't you ?

A. Not particularly.
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Q. Don't you ordinarily try to keep out of the

bight of a line when you are running your "cat"

around a spar tree?

A. They had no bight in the line to speak of.

Q. You remember that. What called that to your

attention—will you take the stand. How do you hap-

pen to remember that'? Is there anything particu-

larly that calls that to mind?

A. Only the way the logs landed, the way they

was pulling in there.

Q. You have been working at the Oregon Lum-

ber Company ever since the date of the accident?

A. No, sir.

Q. You haven't? A. No, sir.

Q. When did you leave .after this accident oc-

curred ?

A. I got laid off at the Oregon Lumber Company

the 13th day of July, I think it was, last year.

Q. Of 1937? A. Yes, sir.

Q. And when did you return ?

A. I believe it was the 26th day of June. [319]

Q. Of this year?

A. Of this year, for Ed Wonsyld.

Q. What is it? A. Ed Wonsyld.

Q. In 1938? A. Yes, sir.

Q. You are working up there now?

A. For Ed Wonsyld.

Q. Will you hand the witness Defendants' Ex-

hibit Number 28. Is the stump on the left side of
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that exhibit the stump beside which the two logs

were lying? A. Yes, sir.

Q. The ground seems to slope toward that stump,

doesn't it? A. Yes, sir, a little.

Q. There were also some rocks right there at

that place, weren't there?

A. A few small ones.

Q. This tractor had a tendency to slide into that

stump or near to it? A. No, sir.

Q. You never did hang a log up behind that

stump ?

A. To the best of my knowledge I didn't. I

Q. You never did?

A. I did on the lower stump.

Q. Did you make a report of this accident to

Mr. Wonsyld or any- [320] body else on the same

night that it happened?

A. I told him personally how I thought it hap-

pened, yes.

Q. And you told him what the layout was, how

many logs there were there, and where Lynch must

have been when he got hurt, and so forth?

A. Yes.

Q. And you told him there were two logs there?

A. Yes.

Q. Told him there were no more than two ? Cor-

rect?

A. To the best of my knowledge, that is right.

Q. Did you make any writing

A. No, sir.



286 Luther B. Lynch vs.

(Testimony of Theodore P. Van Arsdale.)

Q. —as to how the accident happened at that

time? A. No, sir.

Q. Did he just ask questions and then you an-

swer them'?

A. There wasn't much said. I just told him about

one log was lying on top of the other and they was

off the groimd.

Q. You may take the exhibit away. Where were

you when Mr. Harpell was choking those two logs?

A. I had come back up the hill. He rode up the

hill with me on the "cat".

Q. And you just stayed there and waited for

him'? A. Yes, sir.

Q. You couldn't get up and take another turn

until these two logs were gotten out of the way,

could you? [321] A. Yes, sir.

Q. How would you do that?

A. They wasn't sticking clear across the road.

You see, when it fell down there it didn't fall,—it

just fell off, you see, it didn't roll out; just kick her

over a little and get through there.

Q. How wide is that road there?

A. I never measured it, but I would say it was

about twelve or thirteen feet.

Q. How wide was your tractor?

A. I would say it was about eight feet. I never

measured it.

Q. And these two logs laying side by each would

be, would you say, one of them about three feet

through and the other one about two?
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A. No, sir.

Q. What?
A. I would say the small one was about eighteen

inches and the big one was about thirty inches.

Q. And you think you could have got by the side

of those?

A. Could have went right over the top of them

if I had to.

Q. Were they apparent?

A. Yes; I could have run right out lengthwise

on them.

Q. Did you ever try taking a turn-out length-

wise on a log like that?

A. Lots of times you get one track on top of a

log; can't get [322] through, do you see, get one

track on top.

Q. Have you talked to Mr. Jones about what

your testimony was going to be in this case?

A. Yes, sir.

Q. On several occasions?

A. How is that?

Q. On several occasions? A. Yes, sir.

Q. When was the first time, approximately, that

you talked to him? A. How is that, sir?

Q. Oh, not the dates,—but within a month, two

months, or what?

A. When I first talked to Mr. Jones?

Q. Yes.

A. The latter part of June sometime, this year.
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Q. Did you talk to anybody about the accident

before that time? A. No, sir.

Q. Not a soul*? A. No, sir.

Q. You talked to Mr. Wonsyld, didn't you?

A. About the accident?

Q. Yes.

A. Talked to him—well, right after it happened

there.

Q. Well, that is the only one that you ever talked

to, then, until you talked to Mr. Jones? [323]

A. Oh, I have talked it with the rest of the boys

around there, of course, but I don't particularly

know how many of them or which ones.

Q. Now, you say you had been working on this

tree about five or six days before the accident hap-

pened. You moved up to this tree when the other

"cat" broke down, didn't you?

A. That is right.

Q. In order to get a closer haul?

A. Yes, sir.

Q. Now, how long after the accident was it be-

fore the other "cat" got back in operation?

A. Well, this accident happened on the 30th of

June and they shut down then for the Fourth, and

the other "cat" didn't come back until after the

Fourth.

Q. Now, you worked on a lot of trees there dur-

ing that year, didn't you?

A. Not that year, no. This—I would say about

four or five.
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Q. How long does a tree like this ordinarily

last? I

'

A. Depends how many logs they had to pull in

to it. I would say it was about—about ten days, ten

or twelve.

Q. Altogether? A. Yes.

Q. Have you been up to the accident since you

left the tree, since you finished logging it, before

you went up with Mr. Jones?

A. How is that, sir? [324]

Q. Have you been up to the scene of the accident

at any time after you finished logging at the tree

until you went up with Mr. Jones?

A. No, sir.

Q. That is the first time you went up there at

all? A. Yes, sir.

Q. Now, when you say that you remember the

end of those logs was up about sixteen or eighteen

inches off the ground, was this before you had gone

down the hill that you noticed that, before Mr.

Lynch was hurt?

A. I noticed how they was one on top of the

other there, that they was off the ground some, but

when I came back up the hill us boys got out there

and looked the situation over.

Q. What do you mean, "us boys"? Who were

the others?

A. Well, there was Fred, and Del Olds and my-

self.
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Q. Who called that stump there to your atten-

tion? How did you happen to notice that?

A. Well, there 's lots of stumps around there, and

it—the fact is I had to come around them stumps

when I was logging the other way to make that

turn around there.

Q. What makes you remember that those logs

were lying about four feet by that stump?

A. We looked the situation over there, and the

way the ground dropped off there about sixteen

or eighteen inches, and

Q. Do you remember how far the logs were by

the stump? [325]

A. I would say they were around four feet, three

or four feet.

Q. You paid particular attention to that?

A. Yes.

Q. The logs lying right up against that stump?

A. Well, the stump is kind of rounded, like that,

and it wasn't laying tight against the stump, but

it was down right close to the root of the stump

where she is rounded off there.

Q. You got down on both sides of the logs? Got

off the tractor to look at those ?

A. I was off the tractor, yes.

Q. Now, when these two logs riding the turn-out

rolled off the turn what did they do,—roll down the

side, fall down between the logs, or how?

A. Well, they just fell off of there.
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Q. Slid off the end?

A. Yes, I would say they did.

Q. Just slid right off the end of them?

A. Yes.

Q. Was one of them on top of the other while

they were riding the turn like that?

A. I wouldn't say for sure.

Q. You don't remember as to that. When was

this that you remember seeing Lynch with a stiff

neck 1

A. I don't know for sure, sir. I believe it wTas in

the fall, before we shut down. [326]

Q. Up in, say, October?

A. I would say it was. I don't know for sure.

Q. Where was he when you saw him with that

stiff neck?

A. In the woods, setting chokers for me.

Q. Setting chokers. How long did it last?

A. I would say two or three days.

Q. You remember seeing him there two or three

days with a stiff neck? A. Yes.

Q. Did he say anything about it that you re-

member ?

A. I am sure I asked him, but I don't remember
whether he said what it was caused from.

Mr. Boesen: I think that is all.

Mr. Jones: Thank you.

(Witness excused)
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Mr. Jones: Mr. Del Olds.

The Court : How many more witnesses have you,

Mr. Jones'?

Mr. Jones : I have two, and then a question from

another, but there is just one question.

The Court: How long is this witness going to

take?

Mr. Jones: This witness, I think I will finish

with him in five minutes.

The Court: All right. [327]

DELMAR OLDS

was thereupon produced as a witness in behalf of

the defendants herein, and, having first been duly

sworn, was examined and testified as follows:

The Clerk : What is your name ?

A. Delmar Olds.

The Clerk: What is the last name?

A. Olds (spelling) O-l-d-s.

Direct Examination

By Mr. Jones:

Q. What is your occupation, Mr. Olds?

A. Well, it is generally termed as a logger,

—

running donkey, during trucking a while, working

on the rigging—anything pertaining to logging.

Q. How long have you been working in the

woods, Mr. Olds? A. Since 1926.

Q. What positions have you held in the woods?

A. Well, I started out punking whistle

Q. Just speak a little louder, please.
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A. I started out punking whistle, and,—let's

see, I went to setting chokers from there, chasing,

pulling rigging, and the last real work in the woods

was running donkey, and from there to trucking

logs.

Q. Were you employed by the company at the

time of this accident ? [328] A. Yes.

Q. What was your job?

A. Yarder engineer.

Q. Do you know approximately the length of

the skids on your donkey?

A. I should judge they were around somewhere

between forty and fifty feet.

Q. And have you got any idea how far the over-

all width of the two logs that made the sled up was?

A. From outside to the outside?

Q. The outside, yes. A. About ten feet.

Q. Where were you at the time of the accident?

A. I was on the donkey.

Q. Do you recall seeing these logs, two logs in-

volved in this accident, prior to the time the acci-

dent happened? A. Do I what?

Q. Recall noticing those two logs before the

accident happened?

A. Yes, I saw them leave the pile.

Q. With this street car going I can't quite get

your answers.

A. I say I saw them when they left the pile and
started down the road.

Q. Did you see the accident?
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A. No. I just—as the log left the other one it

caught my eye, and that was the first I saw of it.

[329]

Q. How far,—or what was the position of the

lower end, the down-hill end, of those two logs with

reference to the stump behind which they were?

A. I should judge they were three or four feet

below the stump.

Q. Step to the model just a moment, please. Will

you put your engine about where it was at the time

of the accident?

A. Yes, it was just about right in there.

Q. Now, where was your position on the engine 1

?

A. Right behind the two drums.

Q. And how high are ,these two drums?

A. This one would hit me about my waist, and

then the back one about my chest.

Q. Can you see across the drums then?

A. Yes, very plainly.

Q. And the logs were over in such a position

as that when you noticed them?

A. Just about in there.

Q. And how far would you say the ends were

past that? A. They were at least three feet.

Q. After you saw the logs move what did you
do?

A. Well, we were just getting the chokers back
to the rigging crew, and I had to stop long enough
to set the brakes to keep from dropping, and then
went right over to where Mr. Lynch was.
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Q. And then what?

A. Well, by the time I got there Mr. Harpell

was there and had [330] straightened him out on

the ground.

Q. Did you see Mr. Harpell at the time the logs

were slipping down? A. I did not.

Q. Do you know where he—where was he when

you first saw him after the logs slipped, then?

A. He was almost right—Mr. Lynch was almost

between myself and him. It seems as though he

came right across the road to him.

Q. Do you know what direction Mr. Harpell

came from?

A. No, I didn't see him until he was right there.

Q. But when you first saw the log slipping you

didn't see Mr. Harpell? A. No.

Q. What, if anything,—May I see the 31 exhibit,

the picture, Mr. Boesen? Would you step down to

the model. Step around so the jury can see. What,
if anything, lay between you and this "cat" road

in here?

A. There was nothing, absolutely nothing.

Q. You could see from your engine right up
where the logs were? A. Yes.

Q. You may go back, then, to the witness stand.

Did you see Mr. Lynch start down to those logs ?

A. Yes, I saw him start down to the logs, until

he dropped one choker. He had two chokers on his

back when he started down.

Q. What did you say about [331]
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A. He had two chokers on his back and walked

within, I should judge, ten feet of the logs right

on the end, when he dropped one of the chokers and

went to the log with the other one.

Q. Did you see Mr. Harpell there at any time?

A. No, I didn't.

Q. Did you see him start to set the choker 1

?

A. Mr. Lynch?

Q. Mr. Lynch.

A. Will you please repeat

Q. Did you see him start to work on the log with

the choker? A. No.

Q. Where was Mr. Boardwell at the time?

A. He was at the pile unhooking a turn.

Q. What?
A. He was at the pile unhooking a turn, a turn

of logs.

Q. Doing what to a turn?

A. He was unhooking a turn of logs.

Q. I thought you said that the chokers were

going back there.

A. Well, that is at the time the accident hap-

pened. Do you mean when Mr. Lynch was getting

down with the chokers? Mr. Boardwell was unhook-

ing a turn.

Q. Oh, I see. Which side of the tree was Mr.

Boardwell on?

A. He was on the left side from the donkey.

Q. You mean looking up to the tree from the

donkey he was on the left side of the tree? [332]
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A. He was on the left side, toward you.

Q. Do you know whether there was any choker

set on the top log of those two logs we have been

discussing at the time you went over there?

A. No, there wasn't.

Mr. Boesen: I don't believe I understood that

question. What was that question?

The Court: Read the question, Mr. Reporter.

(The question was thereupon read.)

Mr. Jones: Q. Was the donkey itself ever

moved after you got it up there and it was brought

into position?

A. Only to swing it, the only time it was ever

moved until we finished.

Q. How long had they been operating there prior

to this accident?

A. It must have been just about a week.

Q. Do you know which side they started logging

on?

A. To the best of my knowledge, it was on this

side of the tree.

Q. When did they swing the blocks over to this

side?

A. About—let's see, I believe it was about two
days before the accident.

Q. Do you know which of those two lines that

are represented on the model—one is the haulback
and one is the main line—which direction the main
line came out? In other words, to which one of



298 Luther B. Lynch vs.

(Testimony of Delmar Olds.)

those blocks did the main line go at the time of the

accident? [333]

A. I don't just recall the position of the haul-

back at that time, but—May I step down to the

model, please?

Q. Yes, certainly.

A. I can illustrate better. I believe we were

logging with the main line just about a third of

the way from directly behind the tree on this guy

line, and about in here, but I don't recall whether

the haulback was on this side or that side at that

time.

Q. Well, assuming, for instance, that those two

blocks that are represented on the model were

blocks in about the position that they were and

one was the haulback block and one was the main

line block, which one do you think would be the

main line block?

A. I would say this one would.

Q. Did you notice whether the ends of the logs

that were lying in the road were off of the ground

or not ? A. Yes.

Q. How far?

A. Well, I didn't—I didn't notice that, but we
were discussing the possibilities of Mr. Lynch, why
he didn't—why he got out of it at the time, and we
mentioned that it would be

The Court : Now, just a moment, just a moment.

Mr. Jones: Q. Just tell what you saw. Go
ahead,—what you saw, but not what you discussed.
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A. That the logs were a little bit above the

ground.

Q. What is that? [334]

A. The logs were a little above the ground, the

ends.

Q. You paid particular attention to that?

A. Yes.

Q. You say you have set chokers? A. Yes.

Q. Could that choker have been set on that log,

the lower log, without going under it, under the

upper one?

A. On the—it should have been. It might have

been a little more trouble than the other way, a

little

Q. But could it have been?

A. Oh, it possibly could have.

Q. How would you have gone about doing it?

A. Well, about the only way a person could

have would have been to set it from the other side,

drop it over, and either, if you could have, reach

under and pull it through or taken a stick and shove

it through.

Q. From your position there, working on the

engine, you were looking up toward the cold deck

most of the time? A. Yes, watching the line.

Q. You could see how the men were carrying on

their work? A. Yes.

Q. What would you say as to whether the crew

that they had there were sufficient for the purpose

or not? A. I believe they were.
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Q. Why do you say that? [335]

A. Well, there was nothing held up at any time

for any undue length of the time.

Q. Did they ever have to wait % A. No.

Q. I mean did they ever get their work done be-

fore the tractor got back up?

A. Most of the time.

Mr. Jones : You may cross examine.

The Court: I think I will suspend at this time.

Mr. Jones' time sense is not very accurate. You

may cross examine this witness in the morning.

Gentlemen, you will observe the usual instructions

and return here tomorrow morning at ten o'clock.

Court is now in adjournment until tomorrow morn-

ing at ten o'clock.

(Whereupon, at 4:50 o'clock P. M., Tuesday,

August 2, 1938, the trial of the above entitled

cause was suspended, the Court taking an ad-

journment until 10:00 o'clock A. M., Wednes-

day, August 3, 1938.) [336]

Wednesday, August 3, 1938, at 10:15 o'clock A.

M., the trial of the above entitled cause was re-

sumed, as follows:

The Court: You may proceed, gentlemen.

Mr. Jones: Recall Mr. Olds to the stand.
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DELMAR OLDS

thereupon resumed the witness stand as a witness

in behalf of the defendants, and was examined and

testified further as follows:

Mr. Jones: I had finished my examination.

Cross Examination.

By Mr. Boesen:

Q. Mr. Olds, I think you said that the chaser was

unhooking a turn while you were watching these

logs ride the turn out, ride the "cat" turn out, is

that correct? A. Yes.

Q. Now, with relation to this model down here,

can you point out about where he was standing ?

A. As the turn came in?

Q. Yes, while you were watching that turn go

out?

A. You mean where the chaser was standing at

the time?

Q. Yes.

A. Well, the chaser—you see, the logs were com-

ing up this way, he would wait approximately right

in here until the logs came in and then go over to

unhook them. [337]

Q. Say, will you put your finger about where

he was standing when that turn was coming in?

A. As it was coming in?

Q. When he was unhooking it?

A. When he was unhooking it. Now, at that time

the logs would be landing right out in here.
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Q. Uh huh. That is all ; take the stand. And you

were just landing that turn when the "cat" turn

was going out? A. Yes.

Q. How were those logs riding the "cat" turn,

those two logs on top?

A. There was one log was pointed in on the

bottom, loose, and another one was laying across

on the top.

Q. You mean pointed in between the logs?

A. Yes.

Q. Lying on the ground? A. Yes.

Q. Near the back end of the logs attached to

the "cat"?

A. No, there was—the one on the ground was

almost even with the rest of the turn, and

Q. Almost even with the front end?

A. Yes.

Q. And the other one was laying on top?

A. Laying on top.

Q. Now, I think then you said that you were

returning the chokers [338] to the woods at the

time the accident happened? A. Yes.

Q. How far had they gotten back with them?

A. Well, just as the log rolled off or slid off

the chokers were back.

Q. About how far was your donkey from these

two logs?

A. Approximately, oh, fifty—fifty feet.

Q. Now, you watched Mr. Lynch, you say, come

down the hill? A. Yes.
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Q. Drop the choker? A. Yes.

Q. And did you watch him start to put a choker

around the log? A. No.

Q. You didn't watch that?

A. No, I saw him going toward the log.

Q. But you watched him take one off his shoul-

der and throw it on the ground? A. Yes.

Q. Was there anything unusual in that to call

that particular thing to your attention?

A. No, there wasn't.

Q. You just happened to remember that?

A. Yes.

Q. Now, how fast does that donkey, that Diesel

donkey you are operating, how fast does it operate

on the haulback going back [339] to the woods?

A. Well, it goes very fast.

Q. Around fifteen hundred or two thousand feet

a second, doesn't it—or minute?

A. No, they wouldn't—I should judge around

twelve hundred feet a minute.

Q. Now, when the haulback is returning to the

woods—or I mean the main line is returning to

the woods, you put the power on the haulback drum,

isn't that correct?

A. On the haulback, that is correct.

Q. And you turn the main line drum loose?

A. Not clear loose.

Q. At least, you disconnect it from the power?

A. Yes.

Q. Then you regulate it with the brake ?
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A. Yes.

Q. In other words, if it wasn't for the brake

that would be running entirely free? A. Yes.

Q. Now, you ordinarily have to watch that drum,

when your main line is returning to the woods, you

ordinarily have to watch that pretty carefully with

respect to that brake, don't you? A. Yes.

Q. Or she will backlash and twist up?

A. Yes. [340]

Q. The only way you can regulate that with

respect to the speed is to watch it ? A. No.

Q. How else do you do?

A. You get the feel of it.

Q. With the brake? A. Yes.

Q. If the drum happens to run faster with the

line, why, it will tend to backlash, like a casting

reel on a casting rod, isn't tha.t true?

A. Well, the motor will keep up the slack. You
regulate it by the pressure of the brake and the

sound of the motor.

Q. In other words, it is a pretty ticklish job

to put that back at that speed without you acquire

some skill to avoid getting into trouble?

A. Yes.

Q. Now, you looked across there and saw Mr.

Lynch come down the hill with the chokers and

drop one on the ground, and you looked and saw

the position of the logs at that time, too, didn't you?

A. Yes.
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Q. How far did you say they were below the

stump ?

A. I should judge around between three and

four feet.

Q. And you remember very particularly seeing

the ends of the logs by the stump at least that far?

[341]

A. Yes.

Q. How much space would you say you saw un-

der the ends of those logs ?

A. You couldn't see from the donkey the space

under the logs.

Q. You couldn't see any space from the donkey?

A. No.

Q. Did you subsequently notice the space under

the logs? A. Later.

Q. When was that?

A. At the time Mr. Harpell and Jones came

back up the hill.

Q. Harpell and Jones? A. Yes.

Q. Who is Jones?

A. The "cat" driver—or Van Arsdale.

Q. Van Arsdale? A. Yes.

Q. Were you standing over beside them when
they came back up the hill? A. Was I what?

Q. Were you standing over beside them when
they came back up the hill?

A. No. I went over there when they came up,

to see how Mr. Lynch was.
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Q. When they came back up the hill you went

over? A. Yes. [342]

Q. You mean, then, that you went over there

right immediately after Mr. Lynch was hurt?

A. Yes, I went over there at that time, too.

Q. When they were picking him up?

A. Yes.

Q. Then you returned to your donkey?

A. Returned to the donkey.

Q. Proceeded to haul in a turn? A. Yes.

Q. And then went back over again?

A. Yes.

Q. Where was Mr. Lynch then?

A. He was already taken down.

Q. He was already taken down? A. Yes.

Q. Well, then when was it that you noticed the

place under the logs when Mr. Van Arsdale and

Mr. Harpell came back up the hill? Was that the

first occasion or the second occasion?

A. The second occasion.

Q. That was the second occasion? A. Yes.

Q. What were you doing over there at that

time?

A. Well, we were talking about how bad Mr.

Lynch was hurt and also looking to see how he

could have got from under that log without getting

hurt worse than he did. [343]

Q. Well, now, how far, then, did you notice those

logs above the ground?
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A. I didn't pay particular attention to how far

they were, but I should judge they were seven or

eight inches, the ends of the logs.

Q. Seven or eight inches, you would say, at

least ? A. Yes.

Q. You didn't notice how far they were above

the ground, I think you said, the first time you went

over ? A. No.

Q. When was it that you first noticed that there

was no choker on the top log?

A. Well, let's see—well, I never saw any choker

at any time on the top log.

Q. Did you look?

A. Not particularly to see, but the logs were

there to see.

Q. Well, then you mean to say now you don't

know whether there was a choker on the top log

or not? A. I know there was not.

Q. How do you know?

A. Well, Mr. Harpell choked the top log after-

wards.

Q. You watched him choke it? A. Yes.

Q. Were you standing beside him when he did?

A. No. [344]

Q. Where were you?

A. I was at the donkey.

Q. You were at the donkey? A. Yes.

Q. You were at the donkey bringing in logs?

A. Yes.
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Q. Bringing in a turn ? A. No ; I was

Q. Sending the chokers back to the woods %

A. Yes.

Q. And while you were doing that you were

watching Mr. Harpell put a choker on both those

logs %

A. Possibly we weren't cqining in with a turn

and then going back. There's always spaces every

minute or so that an engineer can look around.

Q. Well, it was while you had a space of a

minute or so that you looked around particularly

and saw that Mr. Harpell was putting a choker on

both those logs'? A. Yes.

Q. Was there anything particular to call that

to your attention? A. Only curiosity.

Q. Curiosity?

A. Well, that is the only diversion an engineer

has, is to watch the rest of the crew work. [345]

Q. Now, you had seen literally thousands of

chokers put on before that time? A. Yes.

Q. And thousands since that time?

A. Yes.

Q. And you remember very particularly that he

put them on both these logs at this time?

A. I don't know as I said both of them, did I?

Q. Well, the top one, then?

A. Yes, the top one.

Q. You remember him putting it on the top

one, but don't remember him putting it on the bot-

tom one? A. No.
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Q. Chasers, when they are working at a. spar

tree where you are logging logs clear into, don't

ordinarily work in the bight of the line, do they"?

A. No, they don't.

Q. They keep on the other side?

A. They don't—they keep either on the other

side or out of the bight far enough that they are

out of the bight.

Q. Was the chaser working in the bight of the

line in this case?

A. No, he is—when the lines are tight he is—he

is in the bight when he is unhooking a turn, but

the lines aren't tight.

Q. In place of walking the other side of the

tree, away from the bight, he walked off this way?

[346]

A. He walked off that way.

Q. In other words, he stayed within the bight

of the line? A. He stayed within the bight.

Mr. Boesen: I think that is all.

Mr. Jones: That is all.

(Witness excused)
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Mr. Jones: Call Mr. Boardwell.

RICHARD BOARDWELL
was thereupon produced as a witness in behalf of

the defendants herein and, having first been duly

sworn, was examined and testified as follows:

The Clerk: Your name?

A. Richard Boardwell.

The Clerk: Be seated. Richard Boardwell.

Mr. Jones: Just one question in the way of re-

direct I would like to ask this last witness. I can do

it in this seat, if I may.

The Court: No.

Mr. Jones: Will you step down, then.

(Witness excused)

Mr. Jones: Will you return, Mr. Olds.

DELMAR OLDS

thereupon resumed the stand as a witness in behalf

of the defendants herein, and was examined and

testified further as follows: [347]

Further Redirect Examination

By Mr. Jones:

Q. Where are you working now?

A. At Port Orford, Oregon.

Mr. Jones: That is all, thank you.

(Witness excused)
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Mr. Jones: Mr. Boardwell.

RICHARD BOARDWELL
thereupon resumed the stand as a witness in behalf

of the defendants herein and was examined and tes-

tified as follows:

Direct Examination

By Mr. Jones:

Q. Will you give your name in full to the re-

porter. A. Richard Boardwell.

Q. What is your occupation and work when you

are employed?

A. Well, choker setter and truck driver.

Q. Are you working now?

A. No, I am not.

Q. How long have you worked in the woods'?

A. Oh, about four and a half or five years.

Q. How many camps have you worked in where

they have had "cat" logging?

A. Well, every camp I have worked in was "cat"

logging. Three.

Q. And sometimes in combination with trees!

[348]

A. I beg your pardon?

Q. And sometimes in combination with lines?

A. Yes.

Q. At the time of the accident to Mr. Lynch

where were you working?

A. Oregon Lumber Company.

Q. At what job? A. Chasing.

Q. At what place? At what tree?
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A. The spar tree.

Q. Where he was injured there? A. Yes.

Q. Near where he was injured there"?

A. Yes.

Q. Will you describe your work while you

landed the logs in and how the tractor would come

up and take logs off the deck as you carried on the

operation.

A. Well, it was my job to land the logs or spot

them at the tree, and it was up to me either to stop

the turn when the "cat" was working at the deck

or to stop the "cat" and unhook the logs or spot

them at the tree and send the rigging back. I either

held up the turn while the "cat" was working

there, or either I would unhook the logs and spot

them at the tree and hold the "cat" up for a second

or two.

Q. Did you work on the pile, or the deck, land-

ing logs at the [349] same time that the "cat"

would be setting the chokers on the logs to take

them away?

A. You mean the same time the men would be

setting chokers?

Q. Yes. A. No.

Q. Then one would wait for the other?

A. Yes, one wait on the other.

Q. Now, where were you standing at the time

of this accident?

A. I would have to show it on the model.

Q. Yes, you may come down.
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A. I was standing approximately right in here;

about in there.

Q. Which one of those lines that go up there,

those two moving lines, which one was the main

line and which one was the haul-back?

A. These two strings—not the wires'?

Q. Those two strings there,—which one repre-

sents the main line?

A. I am not positive, but I am sure—or I am
not sure, neither; I think this is the one.

Q. Which one?

A. The front one—the main line.

Q. Do you know which side they started logging

from? A. On this side.

Q. Which side? Where you are?

A. Yes. [350]

Q. That is the

A. On the right side looking at the donkey.

Q. And then they worked around to this side?

A. Yes,

Q. That would be working around to the left-

hand side? Yes.

Q. You may go back to the witness stand. How
much of an area did they log from that one tree?

A. Oh, about a quarter or a little better.

Q. Why didn't they log completely around it?

A. Because it had been logged before then with

the "cat".
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Q. How long had they worked at this tree with

the lines and the "cat" before the accident hap-

pened ? A. Either five or six days.

Q. How many "cats" had been employed on this

job from the time it started?

A. On this one setting
1

?

Q. Yes. A. One "cat".

Q. Who was there at the spar tree to make up

the crew working there on the day of the accident,

at the time of the accident?

A. Del Olds—you mean working on the "cat" ?

Q. Well, right around the tree there,—who were

working and

A. Delmar Olds and Mr. Lynch, myself, Mr.

Harpell.

Q. What about Mr. Van Arsdale? [351]

A. And Mr. Van Arsdale.

Q. What did he do ?

A. He was driving the "cat".

Q. Did anybody else work at the accident that

day? A. No, sir.

Q. Or work at the A. No, sir.

Q. What was Mr. Boardwell's work?

A. Chasing.

Q. Oh, that is you. What was Mr. Harpell 's

work? A. He was hooker on the "cat".

Q. What was Mr. Lynch 's work?

A. Choker setter.

Q. Did you watch them perform their work?

A. I didn't
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Q. Have you watched them perform their work ?

A. Yes, I have.

Q. Explain how it was accomplished.

A. Well, Mr. Harpell would tell Mr. Lynch what

logs they wanted, and Mr. Lynch would set the

chokers, and Mr. Harpell he would unhook the

chokers when the "cat" came back, the empty

chokers, and then he would hook on the full chokers,

and at times he would help Mr. Lynch set chokers.

Q. After the ''cat" started to leave the deck

what would Mr. Harpell do. [352]

A. As a rule he followed the "cat" down the

hill.

Q. What would Mr. Lynch do after the "cat"

had gone?

A. Well, he either came over and sat beside me,

or, if he had a chance, he would set chokers ahead.

Q. How much of the time was it possible for

Mr. Harpell and Mr. Lynch to wait between turns,

when they would have their work done and there

would be nothing to do but wait for the "cat"?

A. Well, they waited quite a bit. I might say a

third of the time they would be setting there

with me.

Q. Now, what would you say about the sufficiency

of the crew that was there to properly carry on the

work?

Mr. Boesen: Just a minute; I object to that

question as calling for a conclusion of the witness.
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The Court: The objection is sustained.

Mr. Jones: Q. Was this crew able to get the

work done there ?

A. Yes, they were capable of it.

Q. Had there ever been any other crew different

from that—that is, more men or less men—at this

tree, while they were logging from this tree ?

A. I didn't

Q. Had this number of men been the regular

crew while the work was going on ?

A. Yes, sir.

Q. Did you see this turn leave the deck ?

A. No, I didn't, [353]

Q. Did you see the logs in the road before the

accident happened?

A. I didn't pay any attention. I don't remember

for sure.

Q. Did you go down there at the time the acci-

dent happened?

A. Yes, after Mr. Lynch was hurt I went right

down.

Q. When did you first observe that something

had happened there?

A. Well, when I first observed that was when

Mr. Olds had left the donkey, because I was sitting

up there—I would generally either sit up out of the

way or stand up out there when the rigging had

gone back in the woods—and I either was sitting

and just, paying no attention in particular, and I

noticed the lines had tightened up and noticed that
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Del Olds had gone over from the donkey, and then I

looked down there and Mr. Harpell had Mr. Lynch,

either picking him up or trying to straighten him

out or something.

Q. Was that the first that called your attention

to the fact that there had been an accident there?

A. Yes.

Q. Did you go down there? A. Yes.

Q. Did you notice the distance of the ends, of

the down-hill ends, of the logs with reference to that

stump? A. Yes, sir, I did.

Q. Where were they?

A. Well, they were about three to four feet past

the stump.

Q. On which side of the stump? [354]

A. Weil, looking down the hill it would be on

the right-hand side.

Q. Do you know how far above, or whether the

ends of the logs were on the ground, or what rela-

tion they were to the ground there ?

A. Well, they seemed to stick in the air about,

—

it seemed to me about twelve inches.

Q. That is, which log?

A. The bottom log.

Q. Did you notice whether there was a choker

on either of the logs?

A. Well, there was a choker on one log, the small

log. Well, it wasn't hooked up; it was just laying

on it.

Q. Was there a choker on the other ?
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Q. No, sir, there wasn't at the time.

Q. Did you ever see a choker put on the other

log?

A. No, sir, I never paid any attention.

Q. Do you know who put it on ?

A. Well, Mr. Harpell

Q. Well, wait, Did you know who put it on

yourself? A. No, sir.

Q. You didn't see it put on?

A. You mean after the accident?

Q. Yes. A. No, sir. [355]

Q. Do you recall the appearance of Mr. Lynch

prior to the accident ?

A. I didn't hear the question.

Q. Do you recall the appearance of Mr. Lynch

prior to the accident? A. Yes, I do.

Q. How does that compare with his appearance

here ?

A. Well, he seemed about the same to me. He
seemed to carry his head forward.

Q. When he was working there, you mean?

A. Yes, before and after.

Q. Do you recall whether or not he ever had a

stiff neck while he was working in the camp?

A. No, I don't, because I never was working

with Mr. Lynch enough.

Q. What can you say with reference to whether

it would be practical or not to have had a rigging

slinger at that job supervising the work of those
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men who were connecting the logs up with the

tractor ?

Mr. Boesen: Just a minute. I don't think this

witness has been qualified to answer any such ques-

tion as that, Your Honor.

The Court: If I remember, you have had three

witnesses on that subject who have testified, and I

don't think this witness has shown any particular

qualification on this subject. I will sustain the

objection.

Mr. Jones: Q. How many camps have you

worked in, Mr. Boardwell, [356] where they have

done swinging with tractors'?

A. Oregon Lumber Company and Wilson

Brothers.

Q. Did you ever work for Shaw?

A. Yes, sir.

Q. How did Shaw do their swinging?

A. Well, they—they skidded to roads and cold-

decked with the "cats". They weren't swinging

from the dock.

Q. Well, did they take the logs from the cold

deck with "cats'"? A. No, sir.

Q. How did they get their logs from the cold

deck?

A. Well, we loaded them with jammers.

Q. I can't quite hear.

A. We pulled up beside each individual deck

and loaded them with jammers, shovels.
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Q. How many trees have you worked around

where the logs were brought in, or decks have you

worked around, where the logs were brought in by

some means or another and taken away from that

deck by '

' cats " % A. About six.

Q. What number of "cats" would be employed

in these various situations'?

A. Well, in this particular place, which was Ore-

gon Lumber Company, wTas from one to two "cats".

Q. Were you acquainted with the crews, their

conversation, and how the work was handled, when

there were either one or two "cats" [357] working?

A. Yes, sir.

Mr. Jones: With this showing, Your Honor, I

should like to re-ask the question that you have

ruled against me on.

The Court: I don't think this man is an expert

on that. He has worked at other camps and never

been a hook tender, never had any authority

over

Mr. Jones: May I have an exception to the

ruling %

The Court: Yes.

Mr. Jones : And, may I ask, is the ruling based

on your rule of three witnesses, or on the man's

qualifications %

The Court: It is on qualifications. I do think

you have had three witnesses on the subject. Am I

mistaken on that/?
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Mr. Jones: I am not quite sure whether I have

directly attempted it on three witnesses. I know

there was Mr. Stamm and Mr. Boardwell, and I did

discuss it to a certain extent with Mr. Wonsyld,

but I didn't ask anybody else. I don't know that 1

completely went into it with all three of them, but I

did discuss it a little with those three.

The Court: Based on that I think it is objec-

tionable also, as far as that is concerned, but I

wasn't quite sure.

Mr. Jones: Q. Have you ever set chokers?

A. Yes, sir.

Q. Will you explain how this choker could have

been set without going under the upper of the two

logs? [358]

Mr. Boesen: Just a minute. I think that also

falls under the rule of three, does it not, Your

Honor? Object to it on that ground.

Mr. Jones: I know I didn't ask Mr. Stamm the

question, because he said that he had only set them

once in a while. I was going to and I avoided it

with him. I didn't ask Mr. Del Olds—I don't recall

asking it of Mr. Olds—and I didn't ask it of Mr.

Van Arsdale, I don't think; so then it would be Mr.

Wonsyld and Mr. Harpell that I did ask the ques-

tion of.

Mr. Boesen: I withdraw the objection, then.

The Court: Yes, I think that is right. I think

he may answer.
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Mr. Jones: Would you read the question to the

witness.

(The last question was thereupon read.)

A. Well, it possibly could be set from the other

side, and if the choker didn't come all the way
through a person could have got a stick and hooked

it and pulled the nubbin through; either that or

waited for the "cat" to come and kicked the log

that was hanging up so it would be in the clear.

Q. Mr. Boardwell, if the log was resting there in

such a position that it slipped off while the choker

itself was being set, would it have been necessary

to have had the "cat" move it?

Mr. Boesen: Just a minute. I don't think the

answer is a question of fact at all. You are asking

him to express an opinion on that, [359]

Mr. Jones : Yes ; I think he is a qualified choker

setter; I think it is in the realm of opinion evidence,

Your Honor.

The Court : What is the question, now ?

(The question referred to was thereupon read.)

The Court: I don't think it is the subject of

opinion evidence. I think that question answers

itself. It is perfectly obvious.

Mr. Jones: Well, then I won't pursue that,

Q. Did you notice, when you went down—you

went down, I believe, after the accident %

A. After the accident.

Q. Did you notice whether there was a choker

on the upper log at the time %
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A. No, there wasn't.

Q. How does this model, with reference to the

stumps out here to which the guy lines are attached,

this one, this one, and this one—there is no assump-

tion that these are out as far as they should be

—

but these three here, their relative positions and the

positions of these stumps here and their distance

from the spar tree, and the ground generally where

the accident happened, its slope and the distances,

—how does that look to you in reference to the

ground as it actually was?

A. That looks just about right.

Q. How did Mr. Lynch seen] to perform his

work as he was carrying it on there, with reference

to his experience? [360]

A. He appeared to be an experienced choker.

Q. What is meant by a "highball camp"? What

do loggers usually mean when they say, "That is a

highball outfit"?

A. Well, they mean that there is a lot of chances

taken, and the rigging is fast, they have got two

speeds, donkeys and

Q. Is this considered a highball camp ?

A. No, sir, it is not.

Q. Is this considered heavy logging that they are

doing here ? A. No, sir.

Q. Light or heavy logging?

A. Rather light logging.

Mr. Jones : You may cross examine.



324 Luther B. Lynch vs.

(Testimony of Richard Boardwell.)

Cross Examination

By Mr. Boesen

:

Q. How long did you work on this tree after the

accident happened ?

A. Oh, three to four days.

Q. Three or four days ; and you finished ?

A. Yes.

Q. How long had you been working on it before

the accident happened? A. Five to six.

Q. How long did you work at the Oregon Lum-

ber Company after the accident happened ?

A. I think it was July 13th or 14th or 15th that

we got laid off. [361]

Q. And you haven't worked there since?

A. No, sir.

Q. Now, have you been back up to this place

where this accident happened since you left the tree

three or four days after the accident 1

?

A. Have I been what?

Q. Have you been back up to the scene of the

accident at any time since you left, since you fin-

ished working that tree three or four days after

the accident?

A. I was back up there about two to two and a

half weeks ago.

Q. Whom did you go up there with ?

A. By myself and my brother.

Q. Right up there to where this accident hap-

pened? A. I went up there, yes.

Q. At whose request did you go up?

A. I went up on my own.



Oregon Lumber Company et ah 325

(Testimony of Richard Boardwell.)

Q. On your own? Just by yourself? Nobody

requested you?

A. Nobody requested me. I was going up that

way anyway.

Q. Now, what was it you wanted to see by this

old spar tree up there?

A. The only reason I went up there was to show

my brother where it was at.

Q. Why did yon want to show your brother

where it was at?

A. Well, we got to talking about it, was all.

Q. Had you talked at that time to Mr. Jones

about it? [362]

A. Yes, I believe I had seen Mr. Jones before

I had went to that tree.

Q. And talked to Mr. Wonsyld about it?

A. Well, I had talked to Mr. Wonsyld before.

Q. Before that? A. Yes.

Q. When did you talk to him ?

A. Oh, I was up at Yacolt, I talked to him

about it a couple of times. That was last winter.

Q. How did you happen to talk to him about it

at that time ?

A. Well, while I was at Shaw's I got a letter

from Mr. Wirrick about it, and when I was up at

Yacolt I talked to Mr. Wonsyld and saw him a

couple of times and we discussed it.

Q. So you and your brother decided to go up a

week or two ago and look it over? A. Yes.



326 Luther B. Lynch vs.

(Testimony of Richard Boardwell.)

Q. That is the only time you have seen the place

since you finished working on the tree three or four

days after the accident ? A. Yes.

Q. Did you go around, two to two and a half

weeks ago. to figure out where all the stumps were,

and so forth? A. No, sir.

Q. What did you want to see when you were up
there ?

A. Well, I just wanted to go up there, and I

showed my brother [363] where the accident hap-

pened, was all. I didn't do any measuring.

Q. Now, have you talked your testimony over

with Mr. Jones and Mr. Harpell and Mr. Wonsyld

and Mr. Wirrick, and all of them ?

A. I have.

Q. Talked to them all together? A. Yes.

Q. Is that where you got the idea that Mr. Har-

pell set the choker on that log after the accident?

A. I didn't hear.

Q. Is that where you got the idea that Mr.

Harpell set that choker on that log after the acci-

dent, when you were talking it all over together?

A. No, sir.

Q. Where did you get that idea ?

A. I didn't get no idea.

Q. I thought you stated here on direct examina-

tion that Mr. Harpell set that choker on that top

log, didn't you? A. Not on the top log.

Q. You didn't say that? A. No, sir.

Q. What did you say? On the bottom one?
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A. I didn't say he set any chokers.

The Court: No, that wasn't his testimony.

Mr. Boesen: I am referring now to after the

accident, After the accident. Didn't you say on

direct examination that [364]

Mr. Jones : There was no testimony of that kind.

The Court: He didn't Mr. Boesen.

Mr. Boesen: Well, then I misunderstood him.

Q. Now, you say that there was no choker on

that top log when you went down there right after

the accident happened? A. Yes, sir.

Q. How did you happen to notice that ?

A. Well, because we was down there, Mr. Harpell

and Del Olds, and we were just discussing it why

he hadn 't got hurt worse than he did.

Q. So you noticed particularly at that time that

there was no choker on the top log?

A. No choker on the top log at that time.

Q. How long had you worked with Lynch

around there ?

A. Oh, approximately a month or month and a

half. I worked out in the brush with him a little

bit, too.

Q. What were you doing out in the brush with

him? Setting chokers? A. Yes.

Q. Working right by him?

A. Right beside him.

Q. About a month ?

A. Approximately that, yes.
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Q. During that time you remembered that he

carried his head forward on his chest a little at that

time? [365]

A. Well, he carried it forward a little.

Q. Very noticeably?

A. Yes, sir, he did.

Q. More than any other man on the job?

A. More than the average person.

Q. And I believed you said you didn't remember

his having a stiff neck?

A. 1 don't remember his having a stiff neck.

Q. Now, as yon described in your direct exami-

nation, you often stopped these turns when they

were coming in from the woods to let the choker

setters set their chokers and let the "cat" pick

them up and leave, and so on and so forth, didn't

you? A. Yes, sir.

Q. Do you know of any orders there that the

"cat" and choker setters were not to hold up that

cold deck? A. I beg your pardon?

Q. Do you know of any orders on that job that

the choker setters were not to hold up the cold deck ?

A. No, sir.

Q. You never heard of any such orders ?

A. No, sir.

Q. You say that commonly they did hold you up ?

A. At times. It all depends.

Q. In other words, when you were setting

chokers, when they were bringing in the logs from
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the woods, you would tell the [366] donkey puncher

there to hold it until they finished setting ?

A. No, sir, that depends if the "cat" is in there

waiting.

Q. If the "cat" is in there waiting, then you

hold it up?

A. If the "cat" is in there waiting to take ovit

a turn and has been there before my turn comes in,

why, I just pull the turn up to the back of the deck

and then I stop it until they can get it out.

Q. If the choker setters are setting chokers you

don't stop for that?

A. Well, I would certainly stop the turn until

they got out of the way if they were in such a place

that they couldn 't get out of the way.

Q. Now, it would often happen, wouldn't it, that

they would get two or three chokers set and you

would pull in and turn, mess it up, until they would

have to reset them ?

A. It has happened, yes.

Q. Well, commonly, isn't it, every day?

A. Well, it has happened ; not so often.

Q. How did you happen to pay attention to that

stump that was beside the logs when you went down

there after Mr. Lynch was hurt ?

A. How did I

Q. Yes; you said you remembered the ends of

the logs being three or four feet past that stump.

Was there anything about that stump that partic-

ularly called it to your attention ? [367]
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A. Not about the stump, but on the ground,

around that soft dirt there, there was about that

much room under the logs, the way I figure it.

Q. But you noticed particularly that stump that

they were by? A. Yes, sir.

Mr. Boesen: I think that is all.

Mr. Jones: Thank you, Mr. Boardwell, that will

be all.

(Witness excused)

Mr. Jones: May 1 have the original complaint,

please, and will Mr. Lynch kindly take the witness

stand. May I see the original complaint?

LUTHEE B. LYNCH,

the plaintiff herein, was thereupon produced as a

witness in behalf of the defendants herein and, hav-

ing previously been duly sworn, was examined and

testified as follows

:

Direct Examination

Mr. Jones: Would you have this marked as an

exhibit and hand it to the witness, and tell me the

number of the exhibit.

(The original complaint herein wTas there-

upon marked for identification Defendants'

Exhibit 33.)

Q. Handing you Defendants' Exhibit 33, Mr.

Lynch, would you turn to the last sheet and tell me
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if that is your signature on the blue sheet, the

cover-back? [368]

A. Yes, sir.

Q. That was verified before a notary public, was

it, by you? Whose name is signed below yours, on

the next line? A. Chris Boesen.

Q. You verified that in front of Mr. Boesen?

A. Yes.

Mr. Jones: I should like to offer the original

complaint in evidence, Your Honor.

Mr. Boesen: No objection.

The Court: It is admitted.

(Thereupon said original complaint was

offered and received in evidence and marked

Defendants' Exhibit 33).

DEFENDANTS' EXHIBIT 33

is as follows : [369]

Comes now the plaintiff and for cause of ac-

tion against the defendants complains and

alleges

:

I.

That at all times herein mentioned the de-

fendant, Oregon Lumber Company, was and

now is a corporation, duly organized and exist-

ing under and by virtue of the laws of the state

of Utah, and licensed and authorized to trans-

act business within the state of Oregon, and

said defendant owns and operates a sawmill and

logging camp near the town of Dee, in Hood
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River County, Oregon; that the defendant,

W. J. Eccles, pursuant to an order of this

Court, was, at the time of the accident and

grievance hereinafter complained of, the duly

appointed, acting and operating trustee of the

aforesaid property; that leave and consent of

this Court has been had and obtained to join

said operating trustee as a party defendant in

this action, and to prosecute the same.

II.

That plaintiff is a resident and citizen of the

state of Oregon and of the United States; that

the amount in controversy involved in this ac-

tion exceeds the sum of $3,000.00.

III.

That heretofore and on or about the 30th day

of June, 1937, and prior thereto, plaintiff was

employed by said defendants in said logging

camp as aforesaid, as a choker setter, and was

earning the sum of $5.40 per day and was of

the age of 36 years, with a life expectancy of

31.07 years; that prior to the accident herein-

after described, plaintiff was a strong, healthy

and ablebodied man and had been continuously

employed at manual labor for many years.

IV.

That on said June 30, 1937, at approximately

ihe hour of 10:30 A. M. on said day, plaintiff,
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while engaged in the performance of his duties

as a choker setter for said defendants, while

acting in the regular course of his employment,

sustained severe and per- [370] manent injuries

in substantially the manner following: That

said defendants at the time of said accident and

immediately before were engaged in yarding

sawlogs by means of power driven donkey en-

gines to a spar tree into what is commonly

known in logging camps as a "cold deck"; said

"cold deck" consisted of a great pile of logs

piled helter-skelter about a spar tree ; that plain-

tiff and other workmen employed by defendants

were engaged in pulling logs out of said "cold

deck '

' or pile by means of a caterpillar tractor

;

that said operation was performed substantially

as follows : A choker or heavy cable would first

be put around one end of one of said logs in

said "cold deck", as aforesaid, and would then

be attached to said caterpillar tractor: said cat-

erpillar tractor would then pull said logs so

attached from said pile; that said "cold deck"

had been placed upon comparatively level

ground, but the ground near the same sloped

sharply down a hill at a place approximately

one himdred feet from said "cold deck"; that

shortly before the accident herein described,

said caterpillar had pulled out of said pile sev-

eral logs simultaneously in the manner herein-

before described, and said logs in so leaving
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said pile had caused two other loose logs to be

dragged out of the pile and to be dropped just

over the brink of said hill, as hereinbefore

stated; that said two logs were dropped on said

hill slope in such a position that the end of one

log was lying upon the end of the other, the

two logs lying not quite parallel to each other;

that this plaintiff, in compliance with the orders

and directions of defendants, attempted to place

a choker around the end of the lower of said

two logs, above referred to, and in performing

said operation, it was necessary for him to reach

in under the upper of said two logs in order to

get hold of the end of said choker; that while

he was in said position the upper of said two

logs suddenly slipped off and dropped upon his

head and upper portion of his body, crushing

him into the earth and resulting in injuries to

him as hereinafter more particularly set forth.

[371]

V.

That said defendants, and each of them, were

reckless, careless and negligent in the following

particulars, to-wit

:

1. In compelling plaintiff to work in and

about a place of great danger; that is to say,

immediately under a log hanging in the pre-

carious position hereinafter described.

2. In not securing said upper log before at-

tempting to put the choker around the lower log,
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so as to prevent the same from falling upon

plaintiff in the manner hereinbefore described.

3. In not inspecting said logs before direct-

ing plaintiff to put a choker around the same.

4. In dropping said logs and leaving them in

the dangerous position hereinbefore described.

5. In failing to use every device, care and

precaution practicable to be used without im-

pairing the efficiency of said operation, in that

said defendants could practicably have removed

said upper log from the precarious position de-

scribed by means of the power driven machinery

operating thereabout, before compelling plain-

tiff to attempt to put a choker aroimd the same,

and said defendants could practicably have se-

cured said upper log before compelling plain-

tiff to put a choker around the same, thus avoid-

ing the terrific danger to plaintiff, as herein-

before set forth.

VI.

That by reason of the acts of negligence of

said defendants and each of them, this plaintiff

was hurled to the ground with great force and

violence after having been struck by said log,

of the size as given above, and he was knocked

unconscious and suffered a great and severe

tearing and straining of the muscles and sinews,

ligaments, tendons and nerves of his back in

and about the cervical area and in the dorsal
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and sacral areas, and that four vertebrae in the

cervical area were fractured by reason of said

injury and said blow, and the muscles of the

sacral area of his back were strained and torn,

and the sacral joint was sprained and the ten-

dons in and adjacent, there- [372] to were

greatly strained and torn so that in his sacral

region he suffered severe and grievous pain at

all times; that plaintiff was made sick, sore and

nervous and was confined in the hospital for

an extended period of time, approximately three 1

weeks, during which time he was unable to sleep,

and he suffered great and severe distress in and

about his back, and was made dizzy, and now

suffers headaches, and - in order to keep from

placing pressure upon the vertebrae in the cer-

vical area is now wearing a brace which fits

over his shoulders and around his neck and

chin, holding his head in one single position,

which is very painful and distressing to plain-

tiff, and he has been advised and believes and

therefore alleges that he will be compelled to

wear said brace for an extended period of time

of several months, the exact time being unknown

to this plaintiff, and plaintiff alleges that by

virtue of said injury he has suffered a perma-

nent disability and that he will not be able to

again follow his occupation as a woodsman or

lumber and sawmill worker, and all to his dam-

age in the sum of $50,000.00. That by way of
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special damages, plaintiff alleges that he will

have lost, prior to the time this case is tried,

the sum of $400.00 in wages, and he will have

incurred medical, doctors' and hospital bills in

the sum of $750.00, all of which he alleges by

way of special damages.

VII.

That the work in which plaintiff and defend-

ants were engaged at the time and place of said

accident involved risk, hazard and danger,

within the meaning of the Employers' Liability

Law of the state of Oregon. [373]

Mr. Jones: That is all. Thank you very much.

(Witness excused)

Mr. Jones: I neglected, when my witnesses were

on the stand, to offer two exhibits in evidence,—that

is, the drawing and the field notes which were iden-

tified as exhibits numbers 24 and 25, I believe, and

I had asked all the questions about the correctness

of the angles, and I offer them at this time.

Mr. Boesen: No objection.

The Court: Admitted.

(Thereupon said field notes were offered and

received in evidence and marked Defendants'

Exhibit 24.)

DEFENDANTS' EXHIBIT 24

is as follows : [374]
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(Thereupon the sketch or drawing from the

field notes was offered and received in evidence

as Defendants' Exhibit 25. Defendants' Ex-

hibit 25 is a large sketch or drawing of the loca-

tion where plaintiff's accident happened. That

Defendants' Exhibit 25 is so large and compli-

cated that it is impracticable to set forth a copy

of said Exhibit in this transcript, and, there-

fore, said Exhibit 25 is hereby made a part of

this tram ript by reference and the original

Exhibit is being transmitted to the appellate

court pursuant to the order of the District

Court.)

Mr. Jones: The defendants rest, Your Honor.

(Defendants rest.)

Mr. Eoesen: I would like to have the answer

that defendants hied, answer to the original com-

plaint, and also the answer to the amended com-

plaint, have them marked. I offer in evidence, Your

Honor, the answer of defendants filed to the original

complaint filed in this cause, and the answer of the

defendants to the amended complaint, and I pre-

sume that these may be read to the jury later with-

out reading them now, is that correct?

Mr. Jones : That is perfectly agreeable. May we

have the same understanding?

The Court : Admitted by agreement.

(Thereupon Defendants' Answer to the orig-

inal complaint was offered and received in evi-

dence and marked Plaintiff's Exhibit 34.)
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PLAINTIFF'S EXHIBIT 34

is as follows : [376]

Come now defendants above named and for

answer to plaintiff's complaint on file herein

admit, deny and allege as follows:

I.

Admit that at all of the times mentioned in

said complaint, the defendant Oregon Lumber
Company was and now is a corporation duly

organized and existing under and by virtue of

the laws of the State of Utah, and licensed and

authorized to transact business within the State

of Oregon, and that said defendant owns a saw-

mill and logging camp near the Town of Dee,

in Hood River County, Oregon; that the de-

fendant W. J. Eccles, pursuant to an order of

the above entitled Court, was at the time of the

accident complained of the duly appointed, act-

ing and operating trustee of said property;

that leave and consent of said Court has been

had and obtained to join said operating trustee

as party defendant in this action and to prose-

cute the same.

II.

Defendants, having no knowledge or informa-

tion sufficient to form a belief as to whether

plaintiff is a resident and citizen of the State

of Oregon and of the United States, denies said

allegation and the whole thereof.
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III.

Defendants deny each and every other alle-

gation, matter and thing set forth and contained

in said complaint and the whole thereof, except

as herein otherwise admitted or alleged.

For a first, further and separate answer and

defense these defendants allege and show:

I.

That above named defendant Oregon Lumber

Company is, and during all of the dates and

times herein mentioned and referred to in plain-

tiff 's said complaint was a corporation duly

organized and existing under and by virtue of

the laws of the State of Utah, and licensed and

authorized to transact business within the State

[377] of Oregon; that said defendant owns a

sawmill and logging camp near the Town of

Dee, in Hood River Coimty, Oregon, more par-

ticularly referred to in plaintiff's complaint,

and that at the time of the accident alleged in

said complaint, to-wit, on or about the 30th day

of June, 1937, above named defendant W. J.

Eccles was operating said property, pursuant

to an order of the above entitled Court, under

which the said W. J. Eccles was so duly

appointed.

II.

That plaintiff above named, while employed as

choker-setter in connection with the transaction
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more particularly referred to in his said com-

plaint, represented himself and purported to

be a man possessing abundant experience in and

complete qualifications for the performance of

work of the character so devolving upon him,

was fully acquainted with such hazards and

risks, if any, as were attendant upon the per-

formance of such work, and at his own volition

voluntarily assumed all of such hazards and

risks, if any, as were so attendant.

For a second, further and separate answer

and defense to plaintiff's said complaint, de-

fendants allege and show:

I.

Defendants reiterate and incorporate herein

to the same extent and effect as though herein

set forth in full all of paragraph I of their first,

further and separate answer and defense.

II.

That in undertaking to perform the work of

choker-setter at the time and on the occasion

more particularly referred to in his complaint,

plaintiff was guilty of negligence constituting

the direct and proximate cause of the injuries

complained of, in the following particulars,

to-wit

:

(a) That after two or more of the logs re-

ferred to in said complaint had been dragged

through the employment of the tractor therein
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mentioned to a point some distance from the

spar tree and [378] cold deck therein men-

tioned, and were reposing upon the ground, the

said plaintiff negligently, carelessly and reck-

lessly voluntarily, and of his own volition

crawled, or started to crawl under the end of

one or some of said logs, whereupon one of said

logs slipped and fell upon plaintiff.

(b) That plaintiff in crawling or attempting

to crawl under one or more of said logs when

lying in the situation above described failed to

exercise such care and caution for his personal

safety as should have been exercised by an

ordinarily prudent person imder similar cir-

cumstances.

(c) That the injuries, if any, complained of

by plaintiff did not result through any negli-

gent act or omission whatsoever upon the part

of the defendants or either of them, but w7as the

direct and proximate result of the negligent

acts and conduct of the said plaintiff as here-

inabove set forth. [379]

(Thereupon Defendants' answer to the

amended complaint was offered and received in

evidence and marked Plaintiff's Exhibit 35.

This exhibit, is already set forth in the trans-

cript of the record as one of the pleadings in

this case, and, therefore, it will be unnecessary

to set it forth again in this place.) [Set out at

page 14 of this printed record.]
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Mr. Boesen: Mrs. Lynch, will you take the

stand? [380]

EVA LYNCH
was thereupon recalled as a witness in rebuttal, and,

having previously been duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Boesen:

Q. Mrs. Lynch, how long did you say you had

lived with your husband ?

A. Fifteen years in October.

Q. Were you living with him all the time that

he was employed by the Oregon Lumber Company'?

A. Yes, sir.

Q. Were you there all the time with him ?

A. Yes, sir.

Q. Every day?

A. He was home every night.

Q. I will ask you whether or not you remember

on any occasion his having a stiff neck ?

A. No, I don't.

Q. Have you ever known of his having a stiff

neck since he has been married to you ?

A. No, sir.

Q. Can you state how he normally carried his

head, forward, or straight, or how, before the

accident ?

A. Well, he didn't carry it forward like he does

now. It was straight. [381]

Q. Did he carry it forward at all, would you say?

A. No, he didn't.
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Mr. Boesen : That is all.

Mr. Jones : That is all.

(Witness excused)

Mr. Boesen : Mr. Lynch, take the stand.

LUTHER B. LYNCH,

the plaintiff herein, was thereupon recalled as a wit-

ness in his own behalf in rebuttal and, having pre-

viously been duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Boesen:

Q. Mr. Lynch, did you ever have a stiff neck

that you remember when you were employed by the

Oregon Lumber Company? A. No.

Q. Do you remember ever having a stiff neck

prior to the time you were hurt ?

A. Yes, I remember having a stiff neck once.

Q. How long ago was that ?

A. Well, it was before I wTas married.

Q. How long before you were married ?

A. Oh, two or three years.

Q. What was the trouble with your neck then?

A. Well, I had a little boil on one of these lead-

ers on the back of my neck. [382]

Q. Is that the only time you ever had a stiff

neck?

A. That is the only time I can ever remember

having one.

Q. Did you ever have any trouble at all with
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your neck prior to this accident? A. No, sir.

Q. Do you know how you carried your neck

normally ?

A. Well, I suppose I don't know, but I never

had my friends come back and tell me that it was

sticking out in front like they do now.

Q. Did you ever have any trouble with your

back before this accident? A. No, sir.

Q. Now, Mr. Lynch, do you recall when you

were sent by Dr. Berg to have X-rays taken of your

neck, on the last occasion, here sometime in July?

A. Yes, sir.

Q. I want you to tell the Court and jury just

what procedure was followed in the taking of those

pictures, just how it was done and the whole thing.

A. Well, they taken—the first one they taken

this way, with my head up against the rig that they

had their film in, and then they turned me sideways

to it and taken one as far as I could put my head

back by myself, then they put me in the room and

told me to wait till they developed them, and when

they developed them they took me back and took

another one sideways, and the [383] woman took

hold of my rear with one hand and took my hand

and pushed and pulled between my shoulders with

the other.

A. And the picture was so taken ?

A. Yes, sir.

Mr. Boesen : I think that is all.

Mr. Jones : That is all.

(Witness excused)
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Mr. Boesen : Plaintiff rests, Your Honor. No
further rebuttal.

(Plaintiff rests, rebuttal.)

Mr. Jones: In the nature of further testimony

on the part of the defendant, I should like to have

the amended complaint marked and Mr. Lynch take

the stand, please.

Mr. Boesen: If it will help you any, we will

admit that he verified it.

Mr. Jones: You admit that it is his verification

on the amended complaint and that it may go in

evidence ?

Mr. Boesen: Yes.

Mr. Jones : That is all right, then.

The Court: All right.

(Thereupon the amended complaint was

offered and received in evidence and marked

Defendants' Exhibit 36. This exhibit is already

set forth in the transcript of the record as one

of the pleadings in this case, and it is unneces-

sary to set it forth again in this place. [Set

out at page 7 of the printed record.]

Mr. Jones: Defendant rests its case. [384]

Mr. Jones: Defendant rests its case. At this

time I should like to make a motion for a directed

verdict, on the ground that there is no evidence in

this case of negligence on the part of the defendant
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or any evidence of a violation of the Employers'

Liability Act

;

On the second ground that there is evidence of

negligence on the part of the plaintiff in perform-

ing his work by placing himself in a position so he

could be hit by the upper log in setting a choker on

the lower one, and that that negligence was the sole

proximate cause of the accident complained of;

Or on the third ground, that the accident was an

unavoidable accident so far as the defendant in this

case was concerned.

And I should like to argue the motion, if I may,

Your Honor.

The Court: You may retire, gentlemen.

(The jury was thereupon excused from the

presence and hearing of- the Court.)

The Court: The Court will take a recess and

hear you then.

(A short recess was thereupon had, after

which, in the absence of the jury, the following

proceedings were had.)

Mr. Boesen: May it please the Court, I should

like to recall Mr. Olds to the witness stand for a

couple of questions [385] in regard to something

that has occurred during the recess, if I may.

The Court : What is the nature ?

Mr. Boesen: Simply that he has made certain

statements to myself and to the plaintiff in this

case concerning the happening of the accident.

Mr. Jones : Who was that ? I didn 't get it.
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Mr. Boesen : Mr. Olds.

Mr. Jones: Olds?

Mr. Boesen : Yes. That was the donkey puncher.

Mr. Jones : I know nothing—I have been sitting

here; I know nothing about the goings-on. May I

ask Mr. Olds a question, Your Honor ?

Mr. Boesen: There is nothing improper. I am

not going to ask him with respect to misconduct, if

that is true. It is simply the maimer, in respect to

the maimer in which the accident happened.

The Court: Well, I think that is improper. Call

the jury.

Mr. Jones: Your Honor, may I talk to the wit-

ness, to mid out if there is any extenuating circum-

stance to this? I know nothing about what he is

talking about. I have no way of knowing what he

cross examined him on or a single thing.

The Court: Yes, I think that is proper. [386]

Mr. Jones: I think the thing ought to be ex-

plained to Your Honor.

The Court: Just a moment,

Mr. Jones: This is a point that neither Mr.

Boesen nor I have gone into and that we talked of,

whether there were two or three logs at the stump,

and Mr. Olds said that in his judgment there were

three at the stump. Now, in any event, there were

only two involved in the accident, and it is our

theory that whether there were one or twelve there,

that two were involved in the accident and only

those two, and I did not even attempt to find out

from any of the witnesses whether there were two
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or three there. They said there were three, and one

of our witnesses said there was a third went on fur-

ther down, and I thought that was a non-essential

point and didn't go into it with any of my wit-

nesses, and if we are going to go into it I want to

reopen it and go into it with every one of my wit-

nesses, because I don't want to keep something

back—because Mr. Boesen could have asked if there

was another log there. Neither one of us asked it.

Perhaps the jury would get an improper picture

from the thing. I am sure that if I had thought

that it was essential to a decision in this case

whether Mr. Lynch is right, whether the three logs

were there or not, I would have brought it out. Two
is all that any of them, even himself, it seems to me,

would have involved in the accident. The third one

was lying there. The choker was taken oif of one.

It doesn't [387] seem to me that it makes any dif-

ference whether the choker was taken off with this

log behind here, or with a log behind the stump fur-

ther down, because what happened was one log was

caught and one log was like that, and the top one

fell off and the man went under it. Now, the third

one he wasn't trying to choke, he didn't choke it,

and it didn 't fall off on him.

The Court: Will you call the witness now. I

will hear what this testimony is.

Mr. Boesen : Mr. Olds.
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DELMAR OLDS

was thereupon recalled for further cross examina-

tion, in the absence of the jury, and was examined

and testified further as follows

:

Further Cross Examination

By Mr. Bosen

:

Q. Mr. Olds, referring back now to the time the

accident happened, do you remember whether or

not a log had hung up behind a stump, referring to

the stump beside the two logs involved in the acci-

dent? A. There was a third log there.

Q. There was a third log there? A. Yes.

Q. Do you recall whether or not the caterpillar

stopped and unhooked that log?

A. The caterpillar stopped and they unhooked

the choker from [388] the fantail.

Q. There were two loose logs and one log with a

choker on it ? A. Yes.

The Court: Is that all.

Mr. Boesen : That is all.

Mr. Jones : I have no questions to ask.

(Witness excused)

The Court: Do you object to this going to the

jury?

Mr. Jones: Well, not if it goes to the jury in

such a way that it is not prejudicial to the defend-

ants' interest in the case, because it is a question I
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think Mr. Boesen might very properly have gone

into on his cross examination.

Mr. Boesen: I don't know whether Your Honor

would have deemed it proper for me to have gone

into it on cross examination. It was not even

touched on in the direct.

Mr. Jones : It was touched, what he saw.

The Court : Yes, I think it is proper for you to

have gone into that. I think I will permit you to

recall him for further cross examination.

Mr. Boesen : All right, thank you.

Mr. Jones: May I, before you call the jury in,

canvass the rest of my witnesses on the point? I

might want to bring on the rest of my witnesses to

show what they saw about it. I don't know a thing

about it. Maybe that is right. It is a point I would

have prepared on if I had realized it was coming up.

The Court: Well, it has been tried through this

case. There [389] isn't any question about it, as I

see it, receiving any testimony on the point. It

hasn't been received from any of your witnesses.

I don't see that there is any great point about it.

There is testimony in the record now, already in,

that there were three logs, that Mr. Lynch has

given.

Mr. Boesen: It seems to me, Your Honor, that

it is extremely material in the case, in that in the

defendants' answer contributory negligence is

alleged, and one of them is that he should have set

the choker from the other side of the log. It is

Mr. Lynch 's testimony that it could not be, because
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the third log was there, the only way he could do it

was stick it straight down between those two logs

on that side. All the defendants' witnesses hereto-

fore have testified that there were only two there

and have testified that the choker could have been

set easily from the other side without danger to Mr.

Lynch.

Mr. Jones: I only asked one witness—that was

Mr. Harpell himself—or I don't know that I asked

him, but he brought it out in his testimony, that

three logs came off, that one was on the next stump;

but, of course, under the theory that I hold of the

case it makes no difference if there were a dozen

there, as long as there were only two, in our theory,

that were the only ones that were involved. Now,

I just bring this point out in connection with what

Mr. Boesen has said, not that I am basing any mo-

tion or objection on it; I just brought this one out

to be fully advised. [390]

The Court: Well, I hate to retry this lawsuit,

but bring in the jury and let's get this over. I think

it is just as important for you to have asked it on

cross examination of this witness.

(The jury was thereupon recalled to the

presence and hearing of the Court, and, pro-

ceedings were resumed in the presence of the

Court and jury, as follows:)
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DELMAR OLDS

was thereupon recalled as a witness in behalf of the

defendants, and was further cross examined as

follows

:

The Court. Mr. Olds is recalled for further

cross examination. Proceed.

Further Cross Examination

By Mr. Boesen:

Q. Mr. Olds, do you remember on the occasion

when the turn of logs referred to in this case re-

sulted in injury to Mr. Lynch, going down the hill,

whether or not the caterpillar stopped at the stump

opposite the two logs in question'? A. Yes.

Q. And do you remember what the occasion for

the stop was?

A. The outside log hung up on the turn, on a

stump, and they had to unhook it from the "cat".

Q. Now, how many logs were present at that

particular place then altogether?

A. Three. [391]

Mr. Boesen : That is all.

Further Redirect Examination

By Mr. Jones:

Q. Do you know whether there was a log that

came loose or hung up on a stump farther down %

A. There was something on farther down, be-

cause Mr. Harpell went on below.

Mr. Jones: That is all.

Mr. Boesen : That is all.

(Witness excused)
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Mr. Jones: Nothing further, Your Honor.

The Court: That is all, Gentlemen. You may

again retire, while this argument is going on. Just

a moment—I see it is twenty minutes to twelve. I

will just admonish you to observe the regular in-

structions and excuse you until two o'clock this

afternoon.

(The jury was thereupon excused, and in the

absence of the jury extended argument on the

motion was presented to the Court by counsel

for the respective parties.)

The Court: Yes. Well, that is my opinion at

the present time. However, I am going to submit it

to the jury, though. I am going to submit it on this

theory, that this case has been tried before the jury,

and by the time that it gets around to a place where

there is anything apt to happen that this jury [392]

does find for the defendant, why, I will consider a

motion for arrest of judgment or a judgment not-

withstanding the verdict, under the new rules, which

gives me power to do that.

Mr. Jones : You mean if it happens to find—you

said if it happens to find for the defendant,

The Court : For the plaintiff.

Mr. Jones: Yes.

The Court: I am going to submit it, although

as I am presently advised I am going to tell you

that I do not see any liability here at all. As I view

the situation in this case, I can't see any liability,

because I think as far as the statute is concerned
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"every device" means obviously what it says;

"every care and precaution" means something re-

lating to a general system of supervision as to the

work, and I do not see any violation of that in this

case at all. I think here was a specific individual

situation that arose regarding a log. Whatever you

call Harpell, he was in general charge of this work

—I think even the plaintiff proved that. So I think

that there is no necessity, as I see it, for another

man besides— The plaintiff started out to prove

that they should have had a bull chaser. I think it

has been fairly clearly proven to me that that is

what Harpell was. He stood in or back of his posi-

tion. Plaintiff complains that there was no one

designated by the employer to supervise. I do not

think that this statute means that you have to wit-

ness any- [393] thing, that you have to tell any

employee just how he has to do his work; I do not

think that that is within the employment statute,

and when men take chances like this, why, I can't

see how the employer could be held responsible, un-

less you make him an insurer, and all the Oregon

decisions are to the effect that you do not make him

an insurer. On the other hand, I do not agree

strictly with these Oregon decisions that only

reasonable care is necessary. I think that every

care and precaution must be taken, and in the sys-

tem of doing the work adopting the proper system,

and if other systems would have been better and

still practicable I think the employer has to use

them, but I don't think that that applies to this case,
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because it seems to me that this case was something

that came up in the course of the work when a per-

fectly proper system was being followed, and in the

individual instance of the way the two logs lay on

each other I can't see how the employer is respon-

sible if he has a proper system and proper em-

ployees. And it is not denied in this case that—and

notwithstanding the testimony of the plaintiff as to

the general orders—it is undenied that they had

plenty of time to put them on. Plaintiff I don't

think denies that, or I don't remember any testi-

mony. They did have long periods of waiting. He
did testify that they had certain time to rest.

And as far as the rest of the rigging is con-

cerned, I think it is just as far away from this case

as if it had [394] been in China. I don't think the

rest of this operation had anything to do with this

particular incident, but it has not been proven how
this log happened to be swept off, it looks to me
like. It may have fallen and been an unavoidable

accident. However, inasmuch as the present theory

seems to be to let these cases go to the jury—that is,

the theory of the new rules, apparently, is going to

be to allow questions of law to be taken out and let

the jury find the facts as they see them—I am going

to submit the case to the jury.

Mr. Jones : May I have an exception ?

The Court: You may have an exception. I am
rather inclined to think that, imder these circum-

stances, I will submit a special verdict on special

questions.
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Mr. Jones: I can't quite hear you.

The Court: I would like to have counsel agree

on special questions. If you do not agree, why, I

will submit special questions for them to answer,

so that you will have findings of fact by the jury.

The Court is in recess until two o'clock.

(Whereupon, at 12:25 o'clock P. M., Wed-

nesday, August 3, 1938, a recess was had until

2:00 o'clock P. M.)

Afternoon Session 2 :05 P. M.

The Court: You may proceed with the argu-

ment. [395]

(The case was then argued to the jury by

counsel for the respective parties.)

The Court: Now, gentlemen, I am not going to

instruct you tonight. It is very important at this

time, though, that since you have heard the argu-

ments of counsel, in order that you keep your minds

impartial, you should not discuss the thing amongst

yourselves and that you do not discuss it with some-

one else. That means talking about it at home with

your wife or anyone else, and keep away entirely

from discussing the matter with other persons or

remaining with other persons who are discussing it

in your presence.

You may return here tomorrow morning at ten

o'clock. Court is now in adjournment until tomor-

row morning at ten o'clock.

(Whereupon, at 5:10 o'clock P. M., Wednes-

day, August 3, 1938, the trial of the above en-
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titled cause was suspended, the Court taking

an adjournment until 10:00 o'clock A. M.,

Thursday, August 4, 1938.) [396]

(Thursday, August 4, 1938, at 10:10 o'clock

A. M., the trial of the above entitled cause was

resumed as follows:)

ALL COURT'S INSTRUCTIONS TO THE
JURY.

The Court: Gentlemen of the Jury, you have

now heard all of the evidence and the arguments of

counsel in the case of Luther B. Lynch against the

Oregon Lumber Company and W. J. Eccles as

Operating Trustee, and it is now my pleasure and

privilege to give you the rules of law which you are

to apply in determining the factual situations which

have been outlined in the evidence. Counsel on both

sides have commended you, and I wish to add my
word of commendation, for your attitude during the

trial. You have carefully listened to this rather long

trial, the outline of these facts, and it is with entire

confidence, gentlemen, that I submit the questions of

fact in this case to you for determination.

In all cases of this sort there are certain things

which come before you which are not of, themselves

evidence and which are not to be taken into consid-

eration in the determination of the case, because it

is on the evidence alone, that is, the oral testimony

and the documentary evidence, that you are to deter-

mine this case. In the first place there are the

written pleadings, consisting of a complaint and an
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answer and a reply. Those are of value, gentle-

men, in that they outline the respective stories on

each side and give a foundation whereby you are

guided in your determination of the case. In other

words, from the pleadings the Court finds what the

issues of fact are which you are [397] to determine,

and giving a guide as to the admission and the ex-

clusion of evidence. But the pleadings themselves

are of little value otherwise than that, in that they

do lay a foundation for the trial of the case, but it

is only upon the evidence that you are to determine

the matters of fact which are before you.

Now, counsel have fairly and ably tried this case,

yet counsel are advocates, they are employed on the

respective sides to represent the interests of their

clients, therefore you will not take what counsel say,

either in argument to you or argument to the Court,

as a representation of the facts of the case. They

are entitled to give you their viewpoints, but they

are not witnesses, in the first place, therefore what

they say is not evidence; and, in the second place,

although they are entitled to suggest various infer-

ences to be drawn from the evidence, you are not

bound to follow any inference that they suggest,

It is your determination as to what the facts are in

the case that controls.

There has been contention on each side in this

case that the positions have been changed and that

there have been afterthoughts about what went

into the pleadings in this case. I think that is en-

tirely immaterial, gentlemen, on either side, as to
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whether they were afterthoughts or not. The thing

that you are to do is to determine the issues of the

case as they are presented under the present plead-

ings, and even if [398] they were afterthoughts they

throw no light upon the facts, except as they may

have something to do with credibility of witnesses.

So I would not pay a great deal of attention to that

contention made in the argument on each side in

this case.

The Judge of a Federal court and the jury have

entirely different functions. It is my duty to lay

down for you the rules of law which are to govern,

and when I do lay down the rules of law they are

final and binding, whether you think it should be

the law or whether you think it is not the law.

There is a procedure that is provided, gentlemen, to

correct any mistake as to the law, but as between

the jury and the judge the rules of law which I

lay down must be final in order to give you a basis

for determining the issues of fact.

On the other hand, I have the power to suggest

to you what my idea is as to the determination of

the questions of fact. I can sum up the evidence in

the case and give you an idea. I do not intend to

do that, gentlemen, because you are competent

judges of the weight and value of the evidence. I

want to give you a caution in that regard, that inso-

far as I have given any idea of what I think about

the weight or value of the evidence or credibility of

witnesses, that you are not bound by that, any more
than you are by the suggestions made to you by



362 Luther B. Lynch vs.

counsel. You are the sole and exclusive judges [399]

of the facts in this case, and even though you may
have some idea as to how I might determine the

case if it were left up to me, it is your duty to de-

cide it according to your own lights and you need

not follow me in any suggestion of the way I would

determine the matters of fact in the case. That is

your exclusive duty, gentlemen.

With that introduction, gentlemen, I will now pro-

ceed to talk about the legal basis of this case. In the

first place, the defendant is not an insurer of the

safety of any employee, and just because an accident

happened does not mean that under the rules of law

there is any liability upon the defendant. In other

words, the mere happening of an accident does not

entitle the plaintiff in this case, even though he suf-

fered an injury, to be paid by the defendant for

such injury as he sustained.

There are in lumber camps such things as un-

avoidable accidents, that is, accidents which happen

without fault of anyone, and if you determine that

that is the situation in this case, although the result

may be in some aspects unfortunate, still the de-

fendant is not to be assessed with damages for some-

thing that you may determine, if you do make such

a determination, was not due to any fault upon its

part.

There is a situation which I shall suggest to you,

and that is that the plaintiff in this case testified

that before he attempted to choke this log he put his

hand upon [400] it and it seemed firm to him, or ap-
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parently—"comparatively", I think, was the word

he used. You will remember that testimony. I am

not trying to quote it just exactly, but you will re-

member his testimony. Now, if that is the situation,

gentlemen, it might be that the accident then wTas

without fault of any kind. It has not been outlined

in the testimony or the evidence in this case as to

why this log fell, and I think that any inference

that is drawn as to why the log fell is pure specula-

tion, because I do not think that the evidence out-

lines any situation from which you could determine

what was the cause of the fall of the log.

Now, legal liability is posited upon the breach of

a duty. In other words, there must be first a duty

incumbent upon the defendant ; second, you must

find that there was a breach of that duty; and, third,

you must find that injury and damage proximately

followed the breach of the duty. Unless you find

those three things there cannot be any legal liability.

Now, what was the duty that was incumbent upon

the defendant in this case? The duty is outlined by

the Oregon Employers' Liability Act, which is par-

ticularly applicable to employers engaged in occupa-

tions involving risk or danger, and there isn't any

question about the application of the law in this in-

stance, because it is admitted that the plaintiff wns

in the employ of the defendant and the operation

which [401] was being carried on there was one

which involved risk and danger. There is no doubt

or dispute about those facts.
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Now, the Employers' Liability Act requires in all

occupations involving risk or danger, among other

things, that "All owners, contractors or subcontrac-

tors or other persons having charge of or respon-

sible for any work involving risk or danger to the

employees or the public shall use every device, care

and precaution which is practicable to be used for

the protection and safety of life and limb, limited

only by the necessity of preserving the efficiency of

the structure, machine, or other apparatus or device,

without regard to the additional cost of suitable ma-

terials or safety appliances or devices." So the

statute itself outlines the duty which was incumbent

upon the defendant in this case.

The case is one which is based upon negligence,

and insofar as this case is concerned negligence

means the failure to observe and to carry out the

duty which was incumbent upon the defendant by

reason of the terms of the Employers' Liability Act,

a portion of which I have just read to you.

Now I will proceed, then, to the next thing: Did

the employer, the defendant in this case, breach that

duty? The plaintiff in this case has the burden of

proof to establish a breach of that duty, because the

law presumes that the defendant has performed all

of the duties incumbent upon [402] it under the

terms of the Employers' Liability Act, and so, there-

fore, before the plaintiff can recover he must by a

preponderance of the evidence establish, in the first

instance, that the employer has not carried out the
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duties incumbent upon it by reason of the terms of

the Act.

" Preponderance of the evidence" sounds mysteri-

ous, but it means nothing more than this, gentle-

men,—it means the greater weight of the evidence.

Now, the greater weight of the evidence does not

mean testimony by the greater number of witnesses,

but it means evidence which is more convincing by

reason of the credibility that you give the witnesses,

or by reason of other factors than testimony which

is given by the other side.

Plaintiff is required to prove his case by a pre-

ponderance of the evidence, by the greater weight of

the evidence, and that means that the evidence must

weigh heavier upon his side. If you find that upon

any issue that it is incumbent upon the plaintiff to

prove the evidence balances or inclines toward the

contention made by the defendant, why, then the

plaintiff is not entitled to recover upon that par-

ticular issue.

Now, the plaintiff is required by the law to go fur-

ther and to say wherein the defendant violated the

terms of the statute, and in his complaint the plain-

tiff sets out the various charges of negligence, that

is, of violation of [403] the terms of the statute,

which he claims occurred and which he claims proxi-

mately resulted in injury and damage to the plain-

tiff in the case. Now, it is not incumbent upon the

plaintiff to prove more than one of these charges.

If he has proven negligence in regard to any one

that would be sufficient for a finding of breach of
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duty, if he has proved it by a preponderance of the

evidence.

Now, I am going to go over the charges which the

plaintiff has made, because these are the things upon

which the case is based.

In the first place, it is charged that the defendant

was negligent "in compelling the plaintiff to work

in or about a place of great danger; that is to say,

immediately under a log hanging in the precarious

position hereinbefore described."

In considering whether that specification was

proved or not, gentlemen, you will review the evi-

dence upon that subject. In the first place, did the

defendant compel the plaintiff to work in that par-

ticular place. You will remember the testimony on

the subject, as to whether there was any order given.

The plaintiff testified that the person in immediate

authority, Harpell, told him to " snare the log" or

" choke that log", something of that respect. He also

said that Harpell did not tell him to get under the

other log. Now, there may be a. conflict in the testi-

mony as to whether any order was given otherwise

than Harpell admits, as I remember [404") it, that h^

did say to the plaintiff to bring two chokers. There

is also an apparent conflict in the evidence as to

where Harpell was at the time that this was being

done. Now, the contention of the plaintiff in that re-

gard was that Harpell was right there and standing

over him or choking the upper log and that he said,

"Snare the lower log", and that the implication of

the order was that he should snare it or choke it bv
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going down under the upper log. That is a question

of fact, gentlemen, as to how much of an order was

given and what the implications of it were. You

must also take into consideration, in that regard,

that the plaintiff was an experienced woodsman and

that there is some testimony that the log could have

been choked from the other side.

You must take into consideration, also, that the

Employers' Liability Act does not contemplate that

the employer supervise each detail of the work that

is being done, and if they hire a man who is expe-

rienced and supposed to know his job they are not

required to have someone to follow him around and

tell him each detail of a particular operation. Also

into that question enters the suggestion which T

made to you a while aero that the plaintiff himself

apparently considered that the place was not one of

great danger himself. If that were the situation he

could hardly charge negligence to the defendant for

not knowing that the place was dangerous when the

plaintiff himself did not think it was. [405]

The second charge of negligence is that the de-

fendant was negligent "In not securing said upper

log before attempting to put the choker around the

lower log, so as to prevent the same from falling

upon plaintiff in the manner hereinbefore de-

scribed.'

'

Of course, in that charge, gentlemen, also appears

the question of whether it looked dangerous to him.

If it was obvious that the upper log should have

been secured, why, then the company might have
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been guilty of negligence in failing to secure it, but

the question is whether in the general supervision of

this work, without regard to detail of a particular

situation in which an experienced woodsman was

engaged, the company did neglect every device, care

and precaution.

Third, "In not inspecting said logs before direct-

ing plaintiff to put a choker around the same."

Again we have the same situation, that the plaintiff

himself inspected the log and came to the conclusion

that it was not dangerous. It is doubtful if he can

charge to the defendant a failure to inspect.

"In failing and neglecting to employ for said op-

eration a 'rigging slinger', or other supervising em-

ployee, to direct and supervise the detailed work of

the plaintiff, and his fellow workmen, and to inspect,

discover and correct the dangerous and hazardous

conditions described in the complaint [406] likely to

injure the plaintiff and other employees."

In that regard you have the testimony as to the

position that wTas occupied by Harpell. I am not

going into a discussion of what Harpell 's technical

name was. I think it is a question of fact for you as

to whether they did or did not have supervising em-

ployees there. You have heard the testimony. Even

the plaintiff brought out in his case that he accepted

orders from Harpell and that orders were trans-

ferred from the camp boss through Harpell to him,

so that is also a question of fact.

Now, then, this is generally summed up in another

specification

:
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"In failing to use every device, care and precau-

tion practicable to be used without impairing the

efficiency of said operation, in that said defendants

could practicably have removed said upper log from

the precarious position, as above described, by means

of the power-driven machinery operating there-

about, before compelling plaintiff to attempt to put

a choker abound the same, and said defendants

could practicably have secured said upper log before

compelling plaintiff to put a choker around the

same, thus avoiding the danger to plaintiff, as here-

inbefore set forth; and said defendants eould prnc-

ticably have employed for said operation a
i ringing

slinger', or other qualified employee, to direct the

detailed work of plaintiff, and other employees

working thereabout, [407] and to inspect, discover

and correct the hazards and dangers to plaintiff, and

his fellow employees, working under the eonditions

and circumstances as hereinbefore stated."

Now, with regard to the duty to use every device,

care and precaution, you do have to consider the

question of inspection under the circumstances and

whether Harpell was in the situation where he

should have inspected these logs. The duty imposed

by the Employers' Liability Act is absolute and is

not delegable at all. In other words, that duty re-

mains with the company at all times during this

operation, and they cannot avoid it by saying it was

delegated to someone who did not carry it out; in

other words, the duty exists at all times during the

time that the work is going on ; the duty is required

by the statute.
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Now, if you pass that first point and determine

that the plaintiff, by a preponderance of the evi-

dence, has proved that the defendant was negligent,

that is, it violated one or more of the duties incum-

bent upon it by the Act as specified by the plaintiff

in this complaint, then you have to take the next

problem. That is, the law says that not only must

the defendant, in order to be liable, have been negli-

gent in some particular set-up in the complaint, but

that negligence must have been the proximate cause

of the injury. So after you consider the question of

negligence, then if you find that charge to have beeu

proven by the preponderance of the evidence, £408]

you will also consider whether the plaintiff has

proven that the particular act of negligence, if you

find any, was the proximate cause of the injury.

Now, proximate cause is the dominant cause from

which injury follows as a direct, immediate and nat-

ural consequence.

If common experience does not show the negli-

gence complained of and the resulting damages to

be natural in consequence, and the injury does not

in the ordinary course of events follow the act com-

plained of, then the act complained of and the in-

jury are not sufficiently connected as cause and ef-

fect for the act complained of to be the proximate

cause of the injury. To be the proximate cause of

injury the act complained of must have directly

produced the injury and it must have been the cause

without which the accident could not have happened.

Now, the result of that is that if you should find
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that the plaintiff himself did certain acts which were

the sole cause of the accident, then you could not

find that any act of negligence on the part of the de-

fendant was the proximate cause of the injury, even

though you find that the defendant had been negli-

gent. If on the other hand you find that any act of

negligence upon the part of the defendant was the

proximate cause of the injury, as I have defined to

you, then you will find for the plaintiff upon that

issue and you will then take up the other questions

which I have to suggest [409] to you.

The defense which is brought prominently out is

that of contributory negligence, and the defendant

has set up certain particulars in which the defend-

ant claims that the plaintiff was guilty of nes'li^ence,

Now, so far as negligence of the plaintiff is con-

cerned it may be defined as follows: Negligence is

the doing of an act which an ordinarily reasonable

and prudent man would not have done under all of

the surrounding circumstances, or, on the other

hand, it is the failure upon the part of the plaintiff

to do an act which an ordinarily reasonable and pru-

dent man would have done under the circumstances.

Now, there are certain specifications as to the con-

tributory negligence of the plaintiff which are set

out by the defendant, and they are these

:

That the plaintiff was contributorily negligent,

"In going under or starting to go under the upper

of the two said logs;

"In failing to watch out for his own safety in at-

tempting to set a choker on the lower log;
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"In not performing his work in such a manner

as would permit him to set the choker on the lower

log without going under the upper log or without

getting into such a position that the upper log might

fall on him

;

"In performing his work in a hazardous and

careless [410] manner;

"In failing to take due care and precaution for

his own safety;

"In failing to work from the opposite side of the

two logs from which he was working on, or in fail-

ing to work above the upper log instead of under it,

or where it could fall on him."

Now, the situation as to negligence upon the part

of the plaintiff I have really covered in talking

about the specifications of negligence of the defend-

ant. If this situation looked perfectly safe to the

plaintiff, why, of course, if you find that that was

the act of a reasonably prudent man, why, he would

not be guilty of contributory negligence, even though

you find that the defendant was in some rpsueet

negligent; and you have to look the whole situation

over and determine whether or not he was acting

otherwise than as an ordinarily reasonable and pru-

dent man in what he did. If the plaintiff knew and

appreciated the risk of going under that log and

assumed it, then you may take into consideration as

to whether or not he was acting as a reasonable and

prudent man, and if his size-up of the situation was

such that he knew and appreciated the danger, then

he would have been contributor] ly negligent in as-

suming any such risk.
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Now, the defendant has the burden of proof on

the question of contributory negligence. In other

words, the [411] defendant, by a preponderance of

the evidence as I have heretofore defined it to you,

must prove, before be is entitled to take advantage

of it, that the plaintiff was guilty of contributory

negligence in some of the particulars that he has

set out. And in each case, gentlemen, either in deal-

ing with the complaint or the answer, the parties are

confined to the specifications of negligence which

they themselves set out. If you find that either the

defendant was guilty of negligence in any other

particular which is not alleged, or that the plaintiff

is guilty of contributory negligence in some feature

which is not alleged, then you must disregard it,

because the framework of the case is based upon

the allegations of the parties as to the fault on

each side.

Now, then, gentlemen, if you pass all these points

you come down to the question of assessment of

damages, and, as I say, you have to arrive at that

point by a coldly logical process—and I am not

suggesting to you that you ever arrive at a point

where you assess damages ; I am leaving these ques-

tions of fact up to you—but if you do arrive at the

point of assessment of damages, why, then there

are certain rules which in that regard 1 should out-

line for you. That is, if you should find that there

is a legal liability upon the part of the defendant,

first, and that acts of negligence were present and

that they proximately caused the injury, then you
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should determine what amount of damages the

plaintiff should be [412] entitled to. Damage is like

any other proposition, it must be proven by a pre-

ponderance of the evidence upon the part of the

plaintiff, and the plaintiff on that issue has the

burden of proof.

In assessing damages you should take into con-

sideration the injuries which the plaintiff has sus-

tained, if any, pain and suffering which he has en-

dured, and the pain and suffering which he will

endure in the future, if you find that he has and

will endure pain and suffering. You should take

into account any permanent disability which the

plaintiff has sustained as shown by the evidence

in the case, any loss of power of performing labor,

any impairment of ability to earn money, consider-

ing his position and station in life, and take into

accoimt any wages that plaintiff has lost as a direct

and proximate result of his injury, and, generally,

gentlemen, you should give him such an amount as,

under the evidence in case, will reasonably compen-

sate plaintiff for pain and suffering and injuries,

past present and future.

The purpose of awarding damages is to compen-

sate an injured person for his injury. The amount

which the plaintiff is entitled to receive, if any, must

be proved by reasonable certainty; it should not be

left to surmise, speculation or guesswork. A jury

is not permitted to. strike averages of amounts that

the various members of the jury might think the

plaintiff is entitled to. Such a verdict would be ille-
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gal, [413] gentlemen. Yon will each try to determine

and agree with your fellows, if you get to this point,

as to what the actual damages are that you believe

the plaintiff has suffered. Your decision with refer-

ence to the amount of damages is that which will

compensate him for his injuries, and must be

reached and founded only upon an impartial, de-

liberate, cool and unprejudiced consideration of

all the facts in the case, and without sympathy,

prejudice or a desire to punish anyone, and with-

out any thought of the plaintiff's financial condi-

tion or the defendant's ability to pay, if any. Noth-

ing should be allowed for any disability which he

claims but which has not been proven to your satis-

faction. And you should also consider what his fu-

ture course would be and whether there is going

to be improvement.

Now, there is a certain allegation in the complaint

about medical attention and there has been no proof

on that subject, and so that is not an element of

damages which you are to take into consideration

in this case.

There has been some evidence as to the life ex-

pectancy of plaintiff, gentlemen, and in that con-

nection I say to you that that life expectancy as

shown in this case is not entirely conclusive. That

must be taken into consideration with what factors

might differentiate him from the average man. Of

course, the expectancies are worked out by mathe-

matical tables and they do not take into considera-

tion individual [414] differences, but your job in
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trying this case, gentlemen, is to take such indi-

vidual factors into consideration, and you must con-

sider his expectancy in the occupation in which he

was engaged at the time of his injury, and the prob-

ability as to how long he would be so gainfully em-

ployed if nothing had happened.

In this connection, gentlemen, there has been a

good deal of medical evidence introduced in this

case. Now, medical testimony in some respects must

be differentiated from ordinary testimony. Doc-

tors testify to two phases. First, they might testify

to facts, as any other witness would,—that is, the

condition of plaintiff, what they see during the ex-

amination. Those are facts, and you will judge

them on that score, as you would any other witness.

But the experts, medical experts, in this case have

also given what is called opinion evidence. In other

words, they say, "Taking a certain series of facts,

it is my opinion that certain things will follow or

that certain things result", and in all the testimony

which you have regarding the X-ray plates you

have two factors in there, the question as to whether

the films correctly represented the condition, and

then, secondly, the doctor's opinion as to what the

actual condition was. Now, we have no way of en-

tering this man's body and finding out what the

exact condition is. There are certain photographs

which more or less correctly represent that condi-

tion in there, [415] but nobody can actually put

their fingers in there and find out, so, therefore,
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you have the opinions of the medical experts. Now,

of course, there is a good deal of consideration due

to them. They have made lifetime studies of these

affairs, gentlemen, and they know a lot of things

about the human body that you and I as laymen do

not know, but when you get down to the last analysis

they are only giving opinions. The weight of those

opinions must be tested by the skill that they have

and their general experience. But as far as you are

concerned you must remember that you are not

bound by anyone's opinion in this case except your

own, under the rules of law, as far as the opinion

evidence is concerned. You are bound as to the tes-

timony of the facts, whether given by a doctor or

anyone else, but insofar as a man expresses his

opinion then you have a. right to rely upon your

good soimd judgment and your common sense, and

if your opinion happens to differ from that of any

medical expert you are not bound by his opinion.

You can consider it and give it such weight as you

feel proper in the light of the other evidence by

which you are bound.

Now, there is another factor as to damages, gen-

tlemen, and that is this, that if you find on the one

side that the plaintiff has proven that the defendant

was guilty of negligence in one respect or more as

outlined in the complaint, and that that negligence

proximately caused injury and damage 1

, and on the

other hand you find that the defendant has proved

that the [416] plaintiff was also contributorily neg-

ligent, then you must assess the damages upon a per-



378 Luther B. Lynch vs.

centage scale. In other words, you are to find out,

as accurately as you can, how much of this injury

the defendant 's negligence caused and how much the

plaintiff's contributory negligence caused. If you

find that the plaintiff caused seventy-five per cent

of his injuries by his own negligence as specified in

the answer, then you would only give him twenty-

five per cent of the recovery which he normally

would be given if the whole thing had been caused

by the defendant. On the other hand, if you find

that the defendant 's negligence was seventy-five per

cent the cause of the accident and the plaintiff con-

tributed to an extent which you would set as twenty-

five, why, then you will reverse the situation and

give the plaintiff seventy-five per cent of the re-

covery which you would ordinarily have given him

and cut him out of twenty-five per cent, and in

that manner you will arrive at a percentage basis.

But that situation will never arise, of course, until

you determine that there is, in the first place, a lia-

bility for damages and find as to the proximate

cause, and then you will set up the whole figure that

you think the damage would be that he would be

entitled to, and then work out the percentages in ac-

cordance with the rule I have given you.

You are the sole and exclusive judges of the facts

of the case and the credibility of all the witnesses.

Your [417] power of judging the credibility and

facts is not arbitrary, however, but must be exer-

cised with legal discretion, in accordance with the

rules of evidence.
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The direct evidence of one witness to whom you

give full credit and belief is sufficient to establish

any issue in this case.

You are not bound to find a verdict in conformity

with the declaration of any number of witnesses

which does not produce conviction in your minds,

or against the testimony of a less number, or against

a presumption or other evidence which does satisfy

your minds.

Every witness is presumed to speak the truth.

This presumption, however, may be overcome by the

manner in which he testifies, by the interest that

he might have in the outcome of the case, by the

character of his testimony, and by evidence affect-

ing his character or motives, or by contradictory

evidence.

If you find that a witness has testified falsely in

any one material part of his testimony you will look

with distrust upon the other evidence given by such

witness, and if you find that any witness has testi-

fied willfully falsely it will be your duty to entirely

disregard all of the testimony given by such witness,

unless it is corroborated by other evidence which

you do believe.

Any fact in the case may be proven by direct or

[418] indirect evidence. Direct evidence is that

which tends to prove a fact in dispute directly,

without any inference or presumption. The testi-

mony of an eye witness is direct testimony. Indi-

rect evidence is that which tends to establish a fact

in dispute by proving another, and which though
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true does not in itself conclusively establish the

fact but affords au inference or a presumption

of its existence.

Are there exceptions, gentlemen?

Mr. Boesen : May it please the Court, I would

like an exception to the Court's failure to give plain-

tif 's instructions number V, number VI, and num-

ber VII,—plaintiff's requested instructions.

The Court : Will you just state what they are,

Mr. Boesen.

Mr. Boesen : Do you wish me to read them, your

Honor?

The Court: Well, have you your own copy there"?

Mr. Boesen : Yes.

The Court : Just pass it to me.

Mr. Boesen: V, VI and VII.

The Court: I think there may have been a point

that I did not bring out there, gentlemen. In con-

sidering the question of the negligence of a de-

fendant, you are instructed that defendants were

obligated by the Employers' Liability Act to use

every care and precaution practicable to be used

for the protection and safety of life and limb of the

plaintiff, without any limitation other than prac-

ticability. In other [419] words, the defendants

were required to use every care and precaution

practicable to be used for the protection of the

plaintiff, even though the efficiency of said opera-

tion may have been impaired by the use thereof.

Therefore, if you find that the defendants failed

to use every practicable care and precaution for the
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protection and safety of life and limb of the plain-

tiff in any of the particulars set forth in the com-

plaint, and such failure proximately resulted in in-

jury to the plaintiff, your verdict, subject to the

other instructions that I have given you, should be

for the plaintiff, even though you further find such

an additional practicable care and precaution might

have impaired the efficiency of the operation in

some degree. That applies to all the specifications

in the plaintiff's complaint, including the one re-

lating to a rigging slinger.

Mr. Boesen : And may I have an exception, Your

Honor, to the failure to give the other two instruc-

tions 1

The Court: Yes.

Mr. Boesen : I would also like an exception, Your

Honor, to the Court's statement in substance, that

if the plaintiff himself did not consider the place

greatly dangerous, then the defendant could hardly

be held negligent in not anticipating danger, or I

think that is approximately the wording, for the

reason that the duties of the plaintiff as an em-

ployee are totally different, measured by a totally

different [420] standard, than the duties imposed

upon the employer by the Employers' Liability Act.

The Court: You may have an exception.

Mr. Boesen: I should also like an exception to

Your Honor's instruction to the effect, as I under-

stood it, that the defendant would not be negligent

in not securing the log unless it appeared obviously

dangerous; that there again is the question of
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whether the defendant in exercising the care re-

quired by the Employer's Liability Act would have

secured it, and not whether it was obviously dan-

gerous.

The Court: You may have an exception.

Mr. Boesen: I should also like an exception,

Your Honor, to the Court's comment that if plain-

tiff himself thought the log was safe it is doubtful

if he could charge the defendant with negligence

in failing to inspect it, There, also, Your Honor,

it is my contention that the duties of the plaintiff

and the defendant are measured by two separate,

distinct standards in that regard. May I have an

exception?

The Court: You may have an exception.

Mr. Boesen: I should also like an exception,

Your Honor, to Your Honor's instruction to the

effect that whether the defendant should have in-

spected the log depended upon whether Harpell was

in a position where he should have inspected it. The

contention there, Your Honor, is that it is not the

question of where Harpell was or what Harpell

might have thought, [421] that it is a question of

whether the defendant, in the exercise of the care

required by the statute, should have done so under

the circumstances.

The Court: I think that that is correct, Mr.

Boesen, if that conveys any implication of that sort.

It does not make any difference, gentlemen of the

jury, where Harpell was at the time. The duty, as

I have already instructed you, was non-delegable,
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and it was the defendant's duty to take every care,

device and precaution to protect the plaintiff; but

the situation that I outlined does have something

to do with it,—if the log was not in a situation

where anyone would think it might fall then the de-

fendant would have no such duty in allowing the

log to be choked under those circumstances.

Mr. Boesen: May I have an exception to the ob-

servation, Your Honor, that if the log did not ap-

pear to be dangerous the defendant would have

no duty to inspect %

The Court: Why, I didn't say that.

Mr. Boesen: Perhaps I misunderstood.

The Court: I said it wTas not the duty of the

defendant to secure this log if it would not have

appeared to have been in a dangerous situation to

anyone.

Mr. Boesen: I should also like an exception to

Your Honor's instruction to the effect that if

plaintiff himself did some act that caused the acci-

dent negligence of defendant would not be the proxi-

mate cause of the accident, or words to that [422]

effect.

The Court: I did not so instruct. I said that if

he was guilty of an act which was the sole cause of

the accident, then any negligence of the defendant

could not have been the proximate cause of the

accident.

Mr. Boesen: I should like an exception to that

instruction, Your Honor, on this ground, that even

that would depend upon whether the act that was
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done was under the orders of the defendant and

whether the orders of the defendant violated the

standards of care as required by the Employers'

Liability Act.

The Court: I think that is sufficiently outlined,

but you may have an exception.

Air. Boesen: May I have an exception?

The Court: Yes.

Mr. Boesen: I should also like an exception to

Your Honor's instruction to the effect that if the

log seemed perfectly safe to the plaintiff, then it is

doubtful, or words to that effect, that the defendant

could be charged with negligence, on the ground

that it is not a question of how it seemed to the

plaintiff, it is a question of whether under all the

circumstances the defendant in the exercise of the

care required by the statute would have—that re-

ferred, I think, to inspection of the log again, if I

recall correctly—that, in other words, it is our con-

tention that whether it seemed safe to [423] plain-

tiff or not is not the test ; the test is whether the de-

fendant should have inspected it in the exercise of

the standards of care required by the statute.

The Court: I think, taken in connection with

the other instructions that 1 gave, that that is suf-

ficiently covered. You may have an exception.

Mr. Boesen: I should also like an exception to

Your Honor's instruction to the effect that if plain-

tiff knew and appreciated the danger in going

under the log he would be negligent in assuming
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the risk. In the first place, it is my contention that

assumption of risk is entirely ruled out by the

statute, and whether the plaintiff is contributory

negligent depends upon whether a reasonably pru-

dent man would have gone under the log under the

circumstances, even realizing the danger.

The Court: Well, I think that is accurate. Gen-

tlemen, I instruct you in that respect that as far

as contributory negligence is concerned the plain-

tiff was bound to act as a reasonably prudent man
under all the circumstances, and any instruction

that gave any other implication than that I with-

draw.

Mr. Jones: Just one, Your Honor, in connection

with this last instruction that you gave at Mr.

Boesen's request,—that is, the first one tha,t was

given when Mr. Boesen handed up his requested

instructions. I think that the Court somewhat fol-

lowed the ideas of his requested instruction num-

ber VII, [424] and I wish to except to that, to the

giving of that instruction, and particularly that

part thereof which says—and I believe the Court

used the words—"even though you further find

that such additional practicable cares and precau-

tions may have impaired the efficiency of the oper-

ation in some degree", because, as I understand the

statute, the limitation is that we do not have to

adopt anything that impairs the efficiency of the

structure.
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And, in the same respect, except to the refusal

of the Court to give defendants' requested instruc-

tion IX, which sets out the duties of care under

the act as we thought it to be.

The Court: You may have the exceptions.

Gentlemen, you will have with you in your jury

room the pleadings in this case and all the exhibits

which have been introduced and two forms of

verdict.

Now, in the event that 3^011 find, imder the in-

structions, for the plaintiff, you will use this form

of verdict: "We, the jury duly impanelled, sworn

and acting in the above entitled cause, do find for

the plaintiff, Luther B. Lynch, and against the de-

fendants, Oregon Lumber Company, a corporation,

and W. J. Eccles, Operating Trustee, and each of

them, and assess the plaintiff's damages in the

sum of dollars", and in that blank, gen-

tlemen, you will fill in such amount, if any, as you

determine is plaintiff's damages, under all the [425]

instructions given to you by the Court, if you find

for him and damages at all.

On the other hand, if you find that the plaintiff

has failed to establish the allegations of his com-

plaint, then you will use this form of the verdict:

"We the jury duly impanelled to try the above en-

titled cause do find our verdict in favor of the de-

fendants and against plaintiff."

In either event, gentlemen, the verdict will be

signed by your foreman alone. This is a case in
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the Federal Court and the verdict must be unani-

mous; therefore, before you return any verdict to

this court you will see that you are in entire agree-

ment as to every feature of it.

Swear the bailiffs.

(The bailiffs were thereupon duly sworn.)

The Court: You may now retire, gentlemen, in

charge of the bailiffs.

(Whereupon, at 11:20 o'clock A. M., Thurs-

day, August 4, 1938, the jury retired to con-

sider their verdict.) [426]

DEFENDANTS' REQUESTED INSTRUCTION
NO. IX

Reads as follows:

(a) The Employers' Liability Act, as you will

observe from the provision which I have just read

to you, provides that the employer shall use every

device, care and precaution. "Devices" come

within one category, and "care and precaution" in

another. As far as devices are concerned, in this

case I instruct you as a matter of law that there is

no evidence that if other equipment had been pro-

vided the accident could have been averted or that

the failure of the employer to provide other equip-

ment was the cause of the accident. Consequently,

there is nothing in this case for you to consider with

respect to devices or equipment furnished or not

furnished by the defendant.

(b) The duty to use "care and precaution" en-

joined by the Act means only reasonable care. Rea-
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sonable care is that care which a reasonably prudent

person would use.

Lang v. Camden Iron Works, 77 Ore. 137

at 147.

Camenzind v. Freeland Furniture Co., 89

Ore. 158. [427]

It is hereby stipulated and agreed by and be-

tween the parties to this cause, through their re-

spective attorneys, that the foregoing reporters'

transcript contains all of the facts, matters, things,

proceedings, objections, rulings, and exceptions

thereto occurring upon the trial of this cause and

material to the points to be raised by appellant on

his appeal in this cause, as disclosed from his State-

ment of Points on file in this case, including all

the evidence adduced at the trial material to the

points so to be raised by appellant, and also that

the exhibits set forth or referred to, or both, in the

foregoing reporter's transcript constitute all the

exhibits offered in evidence at the said trial that

are material to the said points to be raised by ap-

pellant on his said appeal, and that the foregoing

reporter's transcript contains all of the instructions

of the court to the jury at the trial and all of plain-

tiff's and defendant's objections thereto and all of

the court's ruling thereon and plaintiff's and de-

fendant's exceptions thereto, and defendant's re-

quested instruction No. IX, and that all of said ob-

jections and exceptions were made and taken in the
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presence of the jury and before the jury left the

jury box.

Dated January 24th, 1939.

GREEN & BOESEN,
Attorneys for plaintiff and appellant.

E. L. McDOUGAL &

RANDALL S. JONES,

Attorneys for defendants and appellees.

[Endorsed] : Filed January 24, 1939. [428]

United States of America, District of Oregon—ss.

I, G. H. Marsh, Clerk of the District Court of

the United States for the District of Oregon, do

hereby certify that the foregoing pages numbered

from 1 to 428 inclusive, in two volumes, constitute

the transcript of record upon the appeal from a

judgment of said court in a cause therein numbered

L-12970, in which Luther B. Lynch is plaintiff and

appellant, and Oregon Lumber Company, a cor-

poration, and W. J. Eccles, operating trustee are

defendants and appellees; that said transcript has

been by me prepared in accordance with the stipu-

lation filed by the appellant and appellee and in ac-

cordance with the rules of Court ; that I have com-

pared the foregoing transcript with the original

record thereof and that the foregoing transcript

is a full, true and correct transcript of the record

and proceedings had in said court in said cause, in

accordance with the said stipulation as the same
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appear of record and on file at my office and in my
custody.

I further certify that the cost of comparing and

certifying the within transcript is $56.05 and that

the same has been paid by said appellant.

in testimony whereof, I have hereunto set my
hand and affixed the seal of said Court in Portland,

in said District, this 28th day of February, 1939.

[Seal] G. H. MARSH,
Clerk. [429]

[Endorsed]: No. 9116. United States Circuit

Court of Appeals for the Ninth Circuit, Luther B.

Lynch, Appellant, vs. Oregon Lumber Company, a

corporation, and W. J. Eccles, Operating Trustee,

Appellees. Transcript of Record. Upon Appeal

from the District Court of the United States for

the District of Oregon.

Filed, March 2, 1939.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9116

LUTHER B. LYNCH,
Appellant,

vs.

OREGON LUMBER COMPANY,
a Corporation, and W. J. ECCLES,
Operating Trustee,

Appellees.

STATEMENT OF POINTS ON WHICH AP-

PELLANT INTENDS TO RELY ON THE
APPEAL, AND DESIGNATION OF POR-
TION OF RECORD DESIRED FOR RE-
VIEW IN THE APPELLATE COURT.

To Paul P. O'Brien, Clerk of the Above Entitled

Court:

In connection with the appeal of this cause to

the above entitled court, the above appellant here-

tofore filed with the Clerk of the District Court of

the United States for the District of Oregon a

stipulation entered into between the attorneys for

the respective parties to this action, designating

the portion of the record desired for review in the

appellate court and appellant also heretofore filed

with the said Clerk of said District Court a state-

ment of the points on which he intends to rely on

the appeal, which stipulation and statement of
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points are to be made a part of the record on appeal.

The appellant desires to stand upon said stipu-

lation and said statement of points and hereby di-

rects that said stipulation and said statement of

points shall be treated as the designation of the

parts of the record which he thinks necessary for

the consideration of the appeal and the statement

of points on which he intends to rely on the appeal

as required by Rule 19 of the Rules of Practice of

the United States Circuit Court of Appeals for

the Ninth Circuit, effective December 19, 1938.

GREEN & BOESEN,
Attorneys for Appellant.

Due service accepted this 28th day of February,

1939.

RANDALL S. JONES,
Of attorneys for Appellees.
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No. 9116

Circuit Court of appeals;

for X\\t £ftntfj ©trorit

LUTHER B. LYNCH,
Appellant,

vs.

OREGON LUMBER COMPANY, a corporation, and

W. J. ECCLES, Operating Trustee,

Appellees.

Upon Appeal from the United States District Court for

the District of Oregon.

BRIEF OF APPELLANT

JURISDICTIONAL STATEMENT

This is an appeal from the United States District

Court for the District of Oregon in favor of appellees.

This action was brought by appellant, Luther B. Lynch,

a resident and citizen of the State of Oregon (R. 8, 47)

to recover damages for personal injuries against the

Oregon Lumber Company, a corporation organized and
existing under and by virtue of the laws of the State of

Utah (R. 7, 16) and W. J. Eccles, the duly appointed,

acting and operating Trustee of the business of said

Oregon Lumber Company, pursuant to the order of



the United States District Court for the District of

Oregon (R. 5, 7).

Prior to the institution of this action the said Oregon

Lumber Company filed in the said District Court its

petition for corporate reorganization under the provi-

sions of Section 77B of the National Bankruptcy Act

(Sec. 207, Title 11, U.S.C.A.), and that pursuant to

the provisions of said Section the said W. J. Eccles was

appointed by the said District Court acting trustee of

the property of the said Oregon Lumber Company, and

that said Eccles was on the 30th day of June, 1937, the

date of plaintiff's injury, operating and managing said

property as such trustee (R. 2-6).

That this is a suit of a civil nature and the matter

in controversy exceeds, exclusive of interest and costs,

the sum or value of $3,000 (R. 8, 13, 15).

That this action was commenced pursuant to and
under authority of Section 24 of the United States

Judicial Code (28 U.S.C.A., Sec. 41 (1) (b), being an

action where the matter in controversy exceeds, exclu-

sive of interest and costs, the sum or value of $3,000,

and between citizens of different states. (In the present

case it is the citizenship of the Oregon Lumber Com-
pany which controls : Massachusetts Mut. Life Ins. Co.

v. Grossman, 4 Fed. Supp. 990 ; Bush v. Elliott, 202 U. S.

477, Syll. 1).

However, regardless of whether there is diversity

of citizenship, the District Court has jurisdiction of

this action as it had jurisdiction over the reorganization

proceedings of the Oregon Lumber Company and had
appointed the said W. J. Eccles, operating trustee for

said company. (See Betts v. Bisher (CCA. 9), 213



Fed. 581, 582 ; Gerdes, Corporate Reorganization, page

1504, Sec. 923 ; Gablenian v. Peoria, Etc., Ry. Co., 179

U. S. 335, 342.)

Judgment was rendered in the lower court on August

4, 1938 (R. 21). On August 4, 1938, the lower court

made and entered an order allowing plaintiff sixty days

within which to file a motion for a new trial and to

submit a bill of exceptions (R. 22). On September 28,

1938, the lower court, upon motion supported by stipu-

lation (R. 22, 23) made and entered an order granting

plaintiff to and including the 28th day of November,

1938, within which to prepare, serve, etc., his bill of

exceptions. On September 29th, 1938, plaintiff filed his

motion for a new trial in the lower court (R. 25-30).

On October 31st, 1938, the lower court made and entered

an order denying plaintiff's motion for a new trial. On
November 23rd, 1938, upon motion supported by stipu-

lation (R. 31, 32), the lower court made an order ex-

tending the time for the plaintiff to prepare, serve, etc.,

his bill of exceptions to and including the 31st day of

December, 1938 (R. 33). That on the 21st day of Decem-
ber, 1938, the lower court, pursuant to motion and stip-

ulation (R. 34, 35), made and entered an order dis-

pensing with the preparing and filing of a bill of excep-

tions in said cause and ordering that all future steps in

connection with plaintiff's proposed appeal should be

in accordance with the new rules of practice adopted

by the Supreme Court for the District Courts of the

United States (R. 36,37). That on the 24th day of Jan-

uary, 1939, plaintiff filed his notice of appeal and under-

taking on appeal in the United States District Court

for the District of Oregon (R. 37-39). That also on said

24th day of January, 1939, plaintiff filed in said Court a

Stipulation as to the parts of the record, proceedings,



and evidence to be included in the record on appeal (R.

40-42), a statement of points on which appellant intends

to rely on appeal (R. 42-44), an order of lower court to

transmit certain original exhibits to appellate court as

part of the record (R. 44, 45), and a transcript of the

testimony, including stipulation of parties (R. 46 et

seq.). That the Transcript of the Record was filed in

the Circuit Court of Appeals for the Ninth Circuit on

the 2nd day of March, 1939 (R. 390). That upon filing

the record in said Circuit Court of Appeals, appellant

filed with the clerk of said court a concise statement of

the points on which he intends to rely on the appeal, and

a designation of the parts of the record which he thinks

necessary for the consideration thereof (R. 391, 392).

STATEMENT OF CASE

On the 30th day of June, 1937, and for some time

prior thereto, the plaintiff was working as a "choker

setter" for the defendants at the logging camp operated

by them near the town of Dee, in Hood River County,

Oregon (R. 48, 49). A choker is a cable approximately

sixteen and one-half feet long (R. 195), which is placed

around the end of a log so that it may be hauled off. At
the time involved in this action defendants were en-

gaged in yarding sawlogs from the woods by means of

power-driven donkey engines to a spar tree into what

is commonly known in logging camps asa" cold deck.
'

'

A "cold deck" consists of a large pile of logs piled

helter-skelter about a spar tree. At the time of plain-

tiff's accident on the 30th day of June, 1937, there were

possibly fifty logs at the "cold deck." The pile may
have been ten to fifteen feet high (R. 52). The spar

tree was right on top of the hill (R. 55). The loading

landing to which the logs were carried from the "cold



deck" was down the hill approximately seven or eight

hundred feet (R. 54, 55). Plaintiff was setting chokers

on the logs at the "cold deck," which logs were then

hooked onto the fantail of a Cletrac Caterpillar and
hauled down to the landing (R. 57). Fred Harpell

helped plaintiff. After the chokers were placed on the

logs at the "cold deck" Harpell hooked them onto the

caterpillar (R. 215). Normally the caterpillar hauled

five or six logs at a time (R. 57, 214). Immediately
prior to the accident to plaintiff, he had set chokers

on certain logs at the '

' cold deck " to be hauled away to

the loading landing by the caterpillar (R. 9, 16). When
these logs were pulled out of the pile by the caterpillar

there were two logs riding loose on top of the logs

attached to the caterpillar (R. 58). When the cater-

pillar reach a stump by the side of the tractor road,

which was anywhere from fifty to eighty feet from the

logs around the spar tree (R. 76, 78, 250, 302), the two
logs dropped off (R. 58, 59, 230, 231, 232, 290). One of

the logs attached to the caterpillar also got hung up at

the said stump at the same time (R. 76, 77, 89, 351).

This third log may have hung up at a stump farther

down the hill (R. 230). There were "lots of chunks and
limbs" at the place where the logs rolled off (R. 87).

The uphill ends of the two loose logs that fell off at the

stump were from five to eight feet apart (R. 83, 220,

277). The logs were not quite parallel. The downhill

end of the upper log was resting upon and directly over

the downhill end of the lower log. The lower ends of the

logs were toward the left side of the skid road, looking

down toward the landing—one end resting on the other

(R. 83, 223). The logs were crossed on the lower end (R.

219). The lower end of the upper log was "practically

right straight over the top" of the end of the lower

log (R. 277).



The logs were forty feet long (R. 60). The top log

was two or three feet through (R. 60, 247, 287). The

lower log was two feet through (R. 60)—maybe
eighteen to twenty inches, something like that (R. 246).

The lower log was smaller than the upper (R. 60, 246,

287).

Fred Harpell had charge of the choker setters (R.

151, 156). He was foreman on the job (R. 156). Mr.

Wonsyld, the camp boss, put him in charge when he

hired him (R. 156). Harpell had charge of the opera-

tions whereby the logs were moved from the '

' cold deck '

'

to the loading landing (R. 172) ; he was strawboss (R.

214). Lynch took his orders from Harpell (R. 172).

Harpell was Lynch 's immediate boss when Wonsyld
was not there (R. 214). Harpell always gave orders to

Lynch and the latter obeyed them (R. 89, 90, 93, 241)

.

When the logs rolled off at the stump, Harpell

ordered Lynch to bring down two chokers (R. 60, 80,

236). Lynch obeyed and went down to where the logs

were. According to Lynch, Harpell took one of the

chokers and threw it over the top log and ordered Lynch
to snare or choke the lower log so that they could get

it out of the way (R. 60, 90, 91). Harpell denied telling

Lynch to put a choker on the lower log (R. 236, 237).

In choking the lower log, Lynch was under the

upper log. He explained the necessity for his position

as follows (R. 61) :

"Q. Now, was there any other way that you
could put that choker on the log %

A. Yes, there was another way that you could

put it on.



Q. How do you mean ?

A. You could have stuck the choker under here

if you could have got it—but you couldn 't get it up
between these logs—if you had had something to

have pulled it up through here, which we didn't

have.

Q. Why didn't you stand on the other side of

the log and put it under %

A. Couldn 't because this other log was there.

Q. Was there any other way that you could set

that choker on that log without getting under it at

all*

A. No, sir.

Q. And can you explain why?
A. Well, this other log was here against this

stump. You couldn't pull the choker up through
there, because the hole of it was just a little bit

bigger than the nubbin, you couldn't get your hand
down through it to pull it up.

Q. How did you get it under the log there %

A. Well, I stuck it down through the hole there

and pulled it through under the log.

Q. You mean you got clear through under the

log, on the bottom side %

A. I got under the log here, stuck my hand
through under the bottom log and pulled the choker
through. '

'

The plaintiff, in his amended complaint (R. 10, 11)

charges the defendants with various acts of negligence

which he alleges caused his injuries. We will discuss

these charges of negligence more or less in detail here-

after. The defendants in their answer (R. 14-18) deny
the material portions of plaintiff's amended complaint

and charge the plaintiff with certain acts of negligence,
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which they allege were the sole cause of plaintiff's in-

juries. The allegations of defendant's answer are put in

issue by plaintiff's reply (R. 19, 20).

The evidence shows that plaintiff was severely in-

jured by reason of the log rolling on him (R. 58, 65-70,

74-76, 92, 95, 96). The testimony of the medical wit-

nesses has been omitted from the record, as such testi-

mony has no bearing on the questions raised on this

appeal.

This case was tried before a jury, and the jury

brought in a verdict in favor of the defendants (R. 20)

.

Judgment was thereafter entered in favor of the de-

fendants, based upon said verdict (R. 21, 22). It is from
this judgment that plaintiff has appealed (R. 37)

.

The questions raised on this appeal are whether the

trial court committed error in giving the instructions

hereinafter referred to in plaintiff's specifications of

error.

SPECIFICATIONS OF ERROR

I.

The District Court erred in instructing the jury as

follows

:

"Also into that question enters the suggestion

which I made to you a whole ago that the plaintiff

apparently considered that the place was not one
of great danger himself. If that were the situation

he could hardly charge negligence to the defendant
for not knowing that the place was dangerous when
the plaintiff himself did not think it was" (R. 367).



for the following reasons

:

"Mr. Boesen: I would also like an exception,

Your Honor, to the Court's statement in sub-

stance, that if the plaintiff himself did not consider

the place greatly dangerous, then the defendant

could hardly be held negligent in not anticipating

danger, or I think that is approximately the word-

ing, for the reason that the duties of the plaintiff

as an employee are totally different, measured by
a totally different standard, than the duties im-

posed upon the employer by the Employers' Lia-

bility Act.

The Court: You may have an exception." (R.

381.)

II.

The District Court erred in instructing the jury as

follows

:

"Of course, in that charge, gentlemen, also ap-
pears the question of whether it looked dangerous to

him. If it was obvious that the upper log should
have been secured, why, then the company might
have been guilty of negligence in failing to secure

it,***."(R.367,368.)
for the following reasons

:

"Mr. Boesen: I should also like an exception to

Your Honor 's instruction to the effect, as I under-
stood it, that the defendant would not be negligent

in not securing the log unless it appeared obviously
dangerous ; that there again is the question whether
the defendant in exercising the care required by
the Employer 's Liability Act would have secured it,

and not whether it was obviously dangerous.
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The Court: You may have an exception." (R.

381, 382.)

III.

The District Court erred in instructing the jury as

follows

:

"Again we have the same situation, the plain-

tiff himself inspected the log and came to the con-

clusion that it was not dangerous. It is doubtful if

he can charge to the defendant a failure to in-

spect." (R. 368.)

for the following reasons

:

"Mr. Boesen: I should also like an exception,

Your Honor, to the Court 's comment that if plain-

tiff himself thought the log was safe it is doubtful
if he can charge the defendant with negligence in

failing to inspect it. There, also, Your Honor, it is

my contention that the duties of the plaintiff and
the defendant are measure by two separate, dis-

tinct standards in that regard. May I have an ex-

ception %

The Court: You may an exception." (R. 382.)

'

' Mr. Boesen :
* * * it is not a question of how

it seemed to the plaintiff, it is a question of whether
under all the circumstances the defendant in the

exercise of the care required by the statute would
have—that referred, I think, to inspection of the log

again, if I recall correctly—that, in other words,
it is our contention that whether it seemed safe to

plaintiff or not is not the test ; the test is whether
the defendant should have inspected it in the exer-

cise of the standards of care required by the statute.
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The Court: * * * You may have an exception."

(R.384.)

IV.

The District Court erred in instructing the jury as

follows

:

"Now, the result of that is that if you should

find that the plaintiff himself did certain acts which
were the sole cause of the accident, then you could

not find that any act of negligence on the part of

the defendant was the proximate cause of the in-

jury, even though you find that the defendant had
been negligent." (R. 370, 371.)

for the following reasons

:

"Mr. Boesen : I should like an exception to Your
Honor's instruction to the effect that if plaintiff

himself did some act that caused the accident negli-

gence of defendant would not be the proximate
cause of the accident, or words to that effect.

The Court : I did not so instruct. I said that if

he was guilty of an act which was the sole cause

of the accident, then any negligence of the defend-

ant could not have been the proximate cause of the

accident.

Mr. Boesen : I should like an exception to that

instruction, Your Honor, on this ground, that even
that would depend upon whether the act that was
done was under the orders of the defendant and
whether the orders of the defendant violated the

standards of care as required by the Employers'
Liability Act.
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Mr. Boesen : May I have an exception ?

The Court: Yes."

ERROR I.

The District Court erred in instructing the jury as

follows

:

"Also into that question enters the suggestion

which I made to you a while ago that the plaintiff

apparently considered that the place was not one of

great danger himself. If that were the situation he
could hardly charge negligence to the defendant for

not knowing that the place was dangerous when the

plaintiff himself did not think it was." (R. 367.)

Argument

In the above instruction the trial judge told the jury

in effect that if the plaintiff considered the place where

the accident occurred not one of great danger, he was
not in a position to charge negligence to the defendants

for not knowing that the place was dangerous. With due

regard for the able judge who presided at the trial of

this case, we feel that the above instruction given by
him discloses a misapprehension of the fundamental
principles governing the rights and duties of employers

and employees in cases falling within the provisions of

the Employers' Liability Act of the State of Oregon
(Sec. 49-1701 et seq., Oregon Code 1930). There can be

no question but that the present case comes within the

scope of said Act. The plaintiff (R. 13), the defendants

(R. 15) and the trial court (R. 363) all agreed that such

was the fact. Therefore, the duties of the plaintiff, as

an employee, were measured by a totally different stand-
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ard from those imposed upon the defendants, as em-

ployers, under the Act referred to.

The specifications of negligence contained in plain-

tiff's amended complaint (R. 10, 11) do not fall within

the provisions of the first part of Section 49-1701, Ore-

gon Code 1930, but come within the scope of the latter

portion of said Section, which is usually referred to as

the "And Generally" clause. This clause provides:

" * * * and generally, all owners, contractors,

subcontractors and other persons having charge of,

or responsible for, any work involving risk or

danger to the employees or the public, shall use
every device, care and precaution which it is prac-

ticable to use for the protection and safety of life

and limb, limited only by the necessity for preserv-

ing the efficiency of the structure, machine or other

apparatus or device, and without regard to the

additional cost of suitable material or safety appli-

ance and devices."

In Wilcox v. Warren Construction Co., 95 Or. 125,

143, 186 Pac. 13, 19, Judge Burnett, in referring to the

effect of the foregoing provisions, said

:

"The statute is a drastic enactment, substan-
tially making the employer an insurer against all

manner of casualty which may happen to an em-
ploye; for the persons named in the statute are
required to use every practicable device, care, and
precaution for the safety of those employed, with-
out regard to expense, and limited only by the
efficiency of the plant."

Also in Hoffman v. Broadway Hazelwood, 139 Or.

519, 524, 10 Pac. (2d) 349, 351, the court said:
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"Under the common law, it would be the duty
of the defendant company to furnish the plaintiff

a reasonably safe place in which to work, but, under
the Employers' Liability Act (Code 1930, Sec. 49-

1701), it is commanded to 'use every device, care

and precaution which it is practicable to use for the

protection and safety of life and limb, limited only

by the necessity for preserving the efficiency of the

structure, machine or other apparatus or device,

and without regard to the additional cost of suitable

material or safety appliances or devices.' It will be

seen that the act imposes upon the employer a much
higher degree of care than that which it would be

obliged to exercise under the common law."

In all operations subjecting the employees "to risk

and danger it was incumben upon the defendant (em-

ployer) to use every practicable precaution for the pro-

tection of life, limited by the necessity of preserving the

efficiency of the work": Nordlund v. Lewis & Clark

E. Co., 141 Or. 83, 90, 15 Pac. (2d) 980, 982.

In Bottig v. Polsky, 101 Or. 530, 201 Pac. 188, the

plaintiff was injured by a barrel, which fell on his hand
while he was piling barrels in a boxcar. The court in dis-

cussing the applicability of the provisions of the Em-
ployers ' Liability Act of Oregon to the facts in that case,

even though there was no machinery involved, said (101

Or. at page 548, 201 Pac. at page 194) :

"The defendant argues that there was no ma-
chinery used and that there was no need for any de-

vice, and that therefore the statute does not apply.

The language of the statute is: 'And generally' an
employer having charge of 'any work' involving

risk or danger shall use 'every device, care and pre-

caution.' The inquiry to be made is : Does the work
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in truth involve a risk or danger? If the work does

involve a risk or danger, whether caused by ma-
chinery or otherwise, then the statute imposes a
prescribed duty upon the employer, and then it be-

comes pertinent to inquire whether that duty has

been performed. The element of danger may be
present because of the presence of machinery; or,

although there may be a total absence of machinery,
the work may nevertheless be such as to involve

danger in its highest form. If the employment as a
class is inherently dangerous, or if, because of the

presence of certain conditions, an otherwise dan-
gerous employment is rendered inherently danger-
ous, then the Employers ' Liability Act applies, and
it becomes the duty of the employer to use the care

prescribed by the statute/'

In the foregoing case, Judge Bean, in an opinion

in which he concurred in part with the opinion of the

majority, said (101 Or. at page 558, 201 Pac. at page

197):

'

' It is contended by the defendant that the com-
plaint does not show that any device could have been
practically used. The averment that the defendant
was negligent 'in not using every device, care, and
precaution which it is practicable to use for the
protection and safety of life and limb,' clearly im-
plies that it was practicable to pile the barrels so

that the upper one would not fall down. * * *

It will be noticed from this clause that 'care and
precaution' are commanded by the law equally as

strong as the use of a device. We see no reason why
the one is not just as essential as the other."

Under the Act before us the question of the employ-
er s liability for injuries to his employees is not based
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upon the question of whether the employer used reason-

able care, but depends upon whether the work involves

"risk or danger to the employees," and, if so, whether

the employer in carrying on the work used every prac-

ticable "care and precaution" for the safety of such

employees.

Such being the case, it is clear that the trial court

committed prejudicial error in instructing the jury that

if plaintiff did not consider the place as one of great

danger "he could hardly charge negligence to the de-

fendant for not knowing that the place was dangerous

when the plaintiff himself did not think it was."

What difference did not it make what plaintiff

thought? That had nothing to do with the question of

defendants' duties under the Employers' Liability Act.

Under the express provisions of such Act defendants

owed the plaintiff the nondelegable duty of using every

practicable care and precaution for his safety. The very

purpose of the said Act was to protect employees (even

against their own inadvertences and carelessness), and

the defendants could not evade responsibility for their

statutory duty, regardless of what plaintiff may have

thought about the matter.

As stated in Hollopeter v. Palm, 134 Or. 546, 562,

291 Pac. 380, 387

:

'
' It is well settled that such requirement of the

Employers' Liability Act is a nondelegable duty
imposed upon the employer, and the responsibility

cannot be changed from the employer to the em-
ployee, whatever his knowledge or opinion might be.

We need not pause to cite authorities upon this

point. '

'
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Also under a Kansas Act similar to the one before

us, the supreme court of that state, in the case of Little

v. Norton Coal Co., 83 Kan. 232, 233, 109 Pac. 768, 769,

said

:

"He (the employer), therefore, cannot escape

liability for his failure to perform the duty on the

ground that he did not know that the rock was likely

to fall ; nor is it any answer to say that because the

plaintiff, who was a miner of long experience, testi-

fied that he had not noticed that the particular rock

which fell upon him was loose before it fell, he was
guilty of contributory negligence, or that for the

same reason the defendant could not have known
the condition of the entry. No duty was imposed
upon the plaintiff to keep careful watch to see that

loose rock did not fall upon him."

Again in Duvall v. Brooklyn Cooperage Co. (Mo.

App.), 275 S. W. 586, 588, the court said:

"It is next assigned as error the admission of

plaintiff's testimony that at the time he put the

block upon the pile he thought he could do so with-

out injuring himself. This was improper, as a con-

clusion of the witness.

The question is whether a reasonably prudent
person would have had a right to believe he could
perform the work as he did with safety, and it was
for the jury to decide.

"

In Comorouski v. Spring Valley Coal Co., 203 111.

App. 617, 619 (Syll. 11), it was held

:

"An instruction that if the mine examiner did
not consider a certain condition in the mind dan-
gerous the plaintiff could not recover, held erron-
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eous and properly refused, in an action by a mine
employee to recove rdamages for personal injuries

sustained in defendant's mine."

See also : Maurizi v. Western Coal & Mining Co., 321

Mo. 378, 394, 11 S. W. (2d) 268, 273 and McAlester-Ed-

wards Coal Co. v. Hoffar, 66 Okl. 36, 39, 166 Pac. 740,

742.

The duties of the plaintiff and the defendants at the

time of the former's injury were vastly different. It was
the duty of the defendants to use every practicable "care

and precaution" for the protection of plaintiff. This

duty was absolute. On the other hand, plaintiff was only

required to use the care of an ordinarily prudent person

for his safety. If he failed to use such care, he might

have been guilty of contributory negligence. However,
contributory negligence is not a defense under the Em-
ployers ' Liability Act, but may merely be taken into con-

sideration by the jury in fixing the amount of the dam-
ages (Sec. 49-1706, Oregon Code 1930). Furthermore
assumption or risk and negligence of fellow servants

cannot be interposed as defenses in actions coming
within the purview of the Employers' Liability Act.

In Nordlund v. Lewis & Clark R. Co., 141 Or. 83, 91,

15 Pac. (2d) 980, 983, the court after citing a number
of Oregon decisions to the effect that assumption of

risk is not available as a defense in an action based on
the Employers' Liability Act, said

:

"This case was brought under a special statute

which affords to workmen rights different from
those recognized by the common law, and it would,
therefore, seem entirely proper for the court * *

to declare to the jury the nature, extent, and limits
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of the rights accorded by the statute. This was
especially true in view of the fact that the defendant
sought to show that the deceased was an experienced
brakeman and could have observed the defective

condition of the logging truck. The defendant cer-

tainly intended that the jury should make some
use of this evidence, and in the absence of knowl-
edge that the defense of assumption of risk was not
available, the jury might have misapplied the evi-

dence just mentioned/'

The same is true in the present instance. The defend-

ants endeavored to show time and again that plaintiff

was an experienced logger. Such fact, even though
proved, would not relieve the defendants of the high de-

gree of care imposed on them by the Act before us for

the protection of plaintiff. The effect of the instruction

of the court under consideration was to tell the jury
that plaintiff assumed the risks of his employment. Such
an instruction is contrary to all the decisions in the State

of Oregon involving a construction of the Employers'
Liability Act.

Without quoting from them, we call the court's at-

tention to the following cases, which hold that assump-
tion of risk, negligence of fellow servant and contribu-

tory negligence are not defenses under the Employers'
Liability Act of Oregon

:

Hollopeter v. Palm, 134 Or. 546, 563, 291 Pac.

380;

Kveset v. Grace & Co., 77 Or. 83, 85, 150 Pac. 281

;

Poole v. Tilford, 99 Or. 585, 592, 195 Pac. 1114;
Poullos v. Grove, 84 Or. 106, 113, 164 Pac. 562

;

McGee v. Carlton Lumber Co., 77 Or. 446, 452, 151
Pac. 652.
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A further circumstance that is ignored by the in-

struction under consideration is whether at the time of

the accident plaintiff was acting under the directions

of an employee of the defendants whose orders he was

bound to obey.

The evidence discloses that plaintiff was a choker

setter (R. 57) . Mr. Harpell was foreman of the job there

(R. 156). He had the say over the men and over Mr.

Lynch, the plaintiff (R. 172). Harpell was "a kind of

strawboss" (R. 214). He always gave Lynch orders and

the latter obeyed them (R. 89, 90, 241). After the logs

involved in the accident fell off the "turn," Harpell di-

rected Lynch to "Bring down two chokers" (R. 80),

which he did (R. 80) . Lynch testified that Harpell there-

upon directed him to "snare" the lower log with the

choker (R. 60, 90). He told Lynch "to choke that log

(R. 91). Harpell admitted that when the logs fell off

he "called for two chokers" (R. 217), although he de-

nied having ordered Lynch to choke the lower log. There

was substantial evidence in the record, therefore, to the

effect that at the time of plaintiff's injury he was chok-

ing the lower log at the command of his immediate boss,

whose orders he was bound to obey.

Section 2 of the Employers' Liability Act (Sec. 49-

1702, Oregon Code 1930) provides

:

"The manager, superintendent, foreman or

other person in charge or control of the construction

or works or operation, or any part thereof, shall be

held to be the agent of the employer in all suits for

damages for death or injury suffered by an em-
ployee. '

'

In Yovovich v. Falls City Lumber Co., 76 Or. 585,

Syll. 6, 149 Pac. 941, Syll. 6, it is held

:
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"By direct provision of Employers' Liability

Act, Sec. 2, the foreman in charge of the lumbering

operations, in which deceased servant was engaged

at his death, was the agent of the lumber company."

Also in MacKay v. Commission of the Port of To-

ledo, 77 Or. 611, 619, 152 Pac. 250, 253, the court said

:

" * * * If this action falls within the scope of the

Employers ' Liability Act, and we think it does, the

corporation would be bound by the acts or direc-

tions of the foreman of the work, and there was
ample evidence that Ross was such foreman, and
directing the 'deck hand' as to what he wanted
done."

Harpell, therefore, was the agent of the defendants

in the present instance.

Section 5 of the Employers ' Liability Act of Oregon
(Sec. 49-1705, Oregon Code 1930) also provides:

"In all actions brought to recover from an em-
ployer for injuries suffered by an employee the

negligence of a fellow-servant shall not be a defense
where the injury was caused or contributed to by
any of the following causes, namely :

* * * the neg-
lect of any person engaged as superintendent, man-
ager, foreman, or other person in charge or control

of the works, plant, machinery or appliances ; the
incompetence or negligence of any person in charge
of, or directing the particular work in which the
employee was engaged at the time of the injury or
death ; the incompetence or negligence of any per-
son to whose orders the employee was bound to con-
form and did conform and by reason of his having
conformed thereto the injury or death resulted;
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The foregoing section was before the Oregon Su-

preme Court in the case of Peluck v. Pacific Machine &
Blacksmith Co., 134 Or. 171, 174, 293 Pac. 417, 419,

where the court said

:

"Under this act, the defendant could not avail

itself of the defense of assumption of risk, fellow-

servant rule, or contributory negligence, although
the latter may be taken into consideration by the

jury in fixing the amount of the damage. Christof-

ferson, the foreman, was, by virtue of the act, the

agent of the defendant, and plaintiff would not be

precluded from recovery by conforming to any
order of the foreman, even though such order were
negligent. As stated in Yovovich v. Falls City Lum-
ber Co., 76 Or. 585, 149 P. 941, 944 :

' Under section 5

of the act, when the decedent conformed to the

orders of his superior according to his duty, the re-

sulting injury was not his fault.'

Plaintiff 's action is predicated upon the alleged

negligence of the foreman in directing him to throw
emery dust into gears while the machine was in

operation. Defendant practically concedes that such
an act would constitute negligence, but denies that

such order was given. An examination of the record
discloses that there is evidence tending to establish

the theories of both parties. It was, therefore, plain-

ly a question of fact for the jury to decide. // plain-

tiff performed this work, as he claims, in obedience

to the foreman's directions, the jury would be war-
ranted in finding that he was unnecessarily exposed
to danger and risk, and that his employer did not
exercise care and precaution for his safety. '

'

The foregoing discussion, in our opinion, discloses

that the instruction of the trial court under considera-

tion was fundamentally wrong and highly misleading.
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Under the Employers ' Liability Act it was the duty of

the defendants to take "every precaution against the

happening of an injury" to the plaintiff: Gunnell v.

VanEmon Elevator Co., 81 Or. 408, 413, 159 Pac. 971,

973. That was a continuing, nondelegable duty. The
question for the jury to consider, therefore, was whether

the defendants had performed that duty, not whether

the plaintiff knew or thought the place was safe. Even
though plaintiff knew the place was dangerous that

would not relieve the defendants of their statutory duty.

At most, knowledge of the danger on the part of the

plaintiff would merely have constituted assumption of

risk.

As said in Richardson v. Klamath S. S. Co., 62 Or.

490, 496, 126 Pac. 24, 26:

"An employee assumes only those dangers of his

employment which are obvious to a reasonably pru-
dent person in his situation by the exercise of his

ordinary powers of observation so far as consistent
with the performance of the duties of his employ-
ment. '

'

Also in Shield v. W. R. Grace & Co., 91 Or. 187, Syll.

6, 179 Pac. 265, Syll. 6, it was held:

"The servant assumes all the ordinary risks in-

cidental to the employment in so far as known to

him at the time of his employment, or could have
been discovered by reasonable and ordinary care
* * * ii

And in Hagerman v. Chapman Timber Co., 65 Or.

588, Syll. 6, 133 Pac. 342, Syll. 6, it was held

:

"Where a servant was as well aware of the dan-
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ger of doing work under existing conditions as the

master was, and such danger was open and discover-

able by ordinary care, the servant continuing to

work in the dangerous place assumed the risk of

the employment, and could not recover for injury

from such danger. '

'

The foregoing were common law actions. However,

as we have already seen, assumption of risk is not a de-

fense in an action brought under the Oregon Employers

'

Liability Act. Possibly under the same state of facts

an employee might have been guilty of contributory

negligence. In Dickerson v. Eastern & Western L. Co.,

79 Or. 281, 292, 155 Pac. 175, 179, which involved the

construction of the Employers ' Liability Act of Oregon,

the defendant requested the following instruction

:

"No. 6. It is the duty of an employe, when doing
such work as the plaintiff was at the time he was in-

jured, to exercise reasonable care and caution to

avoid danger and injury to himself, and to use

reasonable care and caution in looking and observ-

ing where he walks or moves, and to exercise reason-

able care and caution to avoid dangers and injuries

to himself. '

'

The court in referring to the foregoing requested

instruction said

"The enactment (Employers' Liability Act)
under consideration does not directly impose any
such duty upon the employee. So far as liability is

concerned, it rests primarily upon the negligence of
the defendant contributing to the accident. Under
the statute the heedlessness of the plaintiff is an
ingredient only for the purpose of mitigating dam-
ages."
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The instruction under consideration fails to recog-

nize that it was the absolute duty of the defendants to

use every practicable care and precaution to ascertain

whether the place where plaintiff worked was danger-

ous. This duty did not rest on the plaintiff under the

statute. Plaintiff might have been careless or heedless

in assuming the place was safe ; he might have assumed

it was safe after making but a perfunctionary examina-

tion ; he might have assumed it was safe because he had

been ordered to work there by his immediate boss. Even

though plaintiff failed to exercise ordinary care, such

fact would not relieve the defendants of the high degree

of care imposed upon them by the statute. The instruc-

tion under consideration serves to relieve them from

such duty. It was misleading and deceptive in char-

acter, and in our opinion the court committed preju-

dicial error in submitting same to the jury.

ERROR II.

The District Court erred in instructing the jury as

follows

:

"Of course, in that charge, gentlemen, also ap-

pears the question of whether it looked dangerous

to him. If it was obvious that the upper log should

have been secured, why, then the company might

have been guilty of negligence in failing to secure

it, * * V (R. 367, 368.)

Argument
The instruction above set forth was given in connec-

tion with the second charge of negligence in plaintiff's

amended complaint, which alleges that the defendants
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were negligent "In not securing said upper log before

attempting to put the choker around the lower log, so

as to prevent the same from falling upon plaintiff in

the manner hereinbefore described." (R. 10, 11, 367,

368.)

The instruction in question is not a correct exposi-

tion of the law. The liability of the defendants cannot

be predicated upon the determination of whether it was

obvious that the upper log should have been secured.

Such liability depended upon whether the defendants

in exercising the care required by the Employers ' Lia-

bility Act should have secured it. The beneficent effect

of the said Act would be practically nullified if employ-

ers were only obligated to rectify obvious defects or

dangers.

The instruction under consideration would have

been erroneous even though this were a common law

action, instead of one under the Employers' Liability

Act.

Thus in Woods v. Wikstrom, 67 Or. 581, 593, 135

Pac. 192, 196, the court said

:

"It is the settled law that the master owes his

servants the duty of exercising reasonable care to

provide them with a reasonably safe place in which
to work, and reasonably safe machinery and appli-

ances with which to work, '
' etc.

It will be noted that the common law rule imposes

the duty on the master to exercise reasonable care to

provide a reasonably safe place for the employee to

work. In holding a master liable, even at common law,

it certainly is not necessary to show that the place was
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obviously dangerous. All that it would be necessary to

do would be to show the conditions surrounding the

accident to the employee, and then it would be a ques-

tion for the jury to determine whether under such cir-

cumstances the employer was guilty of negligence. It

would be highly improper, as in the present instance,

for the court to make liability depend upon whether the

danger was obvious.

The general common law rule is stated in 39 Corpus
Juris, page 313, Sec. 442, as follows

"The master is not an insurer of the servant's

safety in the use of tools, machinery, and appliances
employed in his business, and he does not guarantee
the safety of the place in which the servant works,
but is only required to exercise such ordinary care

and diligence as may be reasonable in view of the

work to be performed and the dangers incident to

the employment, and in determining the liability

of the master as in other cases in which it becomes
a question of whether or not ordinary care and dili-

gence has been exercised there is no absolute stand-

ard to which the conduct must be conformed, but
the question is always one to be determined with
reference to the facts of the particular case, regard
being had to the exigencies requiring vigilance and
attention and the character of the business or un-
dertaking in which the parties are engaged. '

'

A master is not necessarily relieved from liability

because a defect is hidden. In such a case, the question

of his liability still depends upon whether he could have
discovered such defect by the use of reasonable care.

As said in 39 Corpus Juris, page 345, Sec. 551

:
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"* * * he (the master) is not liable for the result

of hidden or improbable dangers, of which he did

not have, and, by the exercise of reasonable care,

could not obtain, knowledge. But facts which do
not necessarily operate to charge a servant with
notice of the danger arising from the defective con-

dition of machinery may operate to charge the

master with notice, since the obligation upon each
arising from the mere knowledge of the defective

condition is not alike.
'

'

In Voshall v. Northern Pac. Terminal Co., 116 Or.

237, 244, 240 Pac 891, the court said

:

"An employer is presumed to be familiar with
the dangers, latent as well as patent, ordinarily ac-

companying the business in which he is engaged."

Also in Batton v. Atlantic Coast Line R. Co., 212 N.

Car. 256, 267, 193 S. E. 674, 683, it is said

:

'
' The dangers to which the employer 's duty ex-

tends are all such as are latent and concealed, and
hence beyond the knowledge of the employee."

In Gordon v. Muehling Packing Co., 328 Mo. 123,

142, 40 S. W. (2d) 693, 702, it was held that an instruc-

tion was too narrow which made the liability of the

employer depend upon whether the defects were "visi-

ble."

Again in Sweeney v. Terminal R. Ass'n of St. Louis

(Mo. App.), 110 S. W. (2d) 852, 854, the court, in speak-

ing of the care required of an employer at common law,

said

:

" 'The employer, whether a natural person or
a corporate body, is under obligation not to expose



29

the employe in conducting the employer's business

to perils or hazards against which he may be guard-

ed by proper diligence on the part of the employer.

Hough v. Texas Eailway Co., 100 U. S. 213, 217, 25

L. Ed. 612.

'The care required of the employer is that of

reasonable diligence ;

' and reasonable diligence im-

plies, as between the employer and employe, such

watchfulness, caution, and foresight as, under all

the circumstances of the particular service, a cor-

poration controlled by careful and prudent officers

ought to exercise.' Wabash R. Co. v. McDaniels,

107 U. S. 454, 460, 2 S. Ct. 932, 938 (27 L. Ed. 605)."

As said in Watson v. New York Contracting Co., Ill

N.Y.Supp.277,279:

"The question is, what would the ordinarily

prudent man, looking at this derrick and its fast-

enings, have said and done in reference to it, in the

prosecution of his own business, and with a proper
regard for the safety of his employes % The fact is

obvious that the accident occurred ; that the timbers

were not equal to the strain. But would men ordi-

narily prudent have anticipated this result and
have guarded against it 1 '

'

This court, also, in the case of Sandidge v. Atchison,

T. & S. F. Ry. Co. (CCA. 9th), 193 Fed. 867, 872, rec-

ognized that the measure of the employer's duty was

whether he had used "such watchfulness, caution, and

foresight as, under all the circumstances" a careful and

prudent man ought to have exercised.

The question, therefore, in the present instance was
not whether "it was obvious that the upper log should

have been secured," but was whether the defendants,
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under the circumstances existing at the time of the

accident, and in the exercise of the high degree of care

required by the Employers' Liability Act, should have

anticipated the result and should have guarded against

it by securing the upper log.

In actions based upon the Employers ' Liability Act

of Oregon, it is questionable whether it is even necessary

for the jury to find that the defendants in the exercise

of the high degree of care imposed by said Act should

have anticipated the results. It seems that all that it

was necessary for plaintiff to prove was that the work
involved risk or danger (which is admitted in this case),

and that it was practicable for the defendants to have

secured the upper log.

Thus in Blair v. Western Cedar Co., 75 Or. 276, 281,

284, 146 Pac. 480, 482, 483, the court said

:

"The people in promulgating this law (Em-
ployers' Liability Act) have determined that the

old rule was too harsh which imposed upon the

laborer, who in general is the least able to sustain

it, the full risk of the employment, and compelled
him to bear the entire consequence of his own in-

advertence, irrespective of its proportion to the

negligence of the employer On the other hand, in

the general provision at the end of section 1 it has
more definitely and strictly prescribed the degree
of care to be used by those who conduct dangerous
industrial operations. * * *

The facts alleged, the evidence in the record,

and the argument of counsel for the defendant all

point to the conclusion that this was a dangerous
work within the meaning of the statute. Whether it

was practicable as a measure of care and precaution

for the safety of life and limb, without impairing
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the efficiency of the equipment, to remove the un-

used stump standing near the line, so logs would
not collide with it ,or to run the two cables on oppo-

site sides of the creek, or far enough apart, so that

in avoiding the dangers of one the plaintiff would
not be exposed to the hazards of the other, or to

remedy any of the other faults mentioned, were all

proper questions of fact to be determined by the

jury under the statute."

Again in Bottig v. Polsky, 101 Or. 530, 561, 562, 201

Pac. 188, 198, Chief Justice Burnett, in his opinion in

which he concurs with the result of the majority opin-

ion, says

:

"The statute (Employers' Liability Act) does

not allude to suspected or foreseen danger. It is

intended to apply to danger which actually pro-

duces an injury, whether the risk be anticipated or

unsuspected. Whether the work did produce an
injury is of course a question of fact. But if it is

to be taken as granted that the plaintiff was hurt

in the performance of that work, then indeed res

ipsa loquitur; the work did involve a risk or dan-
ger. No one has yet pointed out where the risk was
' involved,' unless it was in the work in question.

In such an instance, the case would turn upon
whether or not everything practicable to use for
the protection and safety of life and limb had been
employed in carrying on the work. It is the duty
of the plaintiff in such cases to allege what was
practicable to use, and aver that the defendant did

not use the same. '

'

In the foregoing case, plaintiff was injured by a

barrel, which fell on his hand while he was piling barrels

in a boxcar.
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In Quapaw Mining Co. v. Cogburn, 78 Okl. 227, 232,

190 Pac. 416, 420, the court in considering a statute

similar to the one involved in this case, said

:

"The rule is also well established that, where
an employe at work in a mine is injured by the fall-

ing of loose rock, the employer 's liability depends,

not upon whether it had actual or constructive no-

tice that the rock was loose, but upon whether it

had failed to perform its statutory duty to secure

loose rock from falling ; the only matter of inquiry

being whether the requirements of the statute have
been complied with, and, if not, whether the in-

juries complained of were caused by such neglect."

Also in Poole v. Tilford, 99 Or. 585, 592, 195 Pac.

1114, 1116, the court said

:

"The Employers' Liability Act * * * requires
* * * that all persons having charge of, or responsi-

ble for, any work involving a risk or danger to

employees or to the public shall use every device,

care and precaution which it is practical to use, for

the protection and safety of life and limb, limited

only by the necessity of preserving efficiency, with-

out regard to cost. Ordinary care, or that precau-

tion used by others, will not suffice to satisfy the

mandate of the statute. Camenzind v. Freeland
Furniture Co., 89 Or. 158, 173, 174 Pac. 139."

The statute directs that in hazardous employments,

every device, care, and precaution shall be used which

it is practicable to employ. When it is averred and
proved that in such an employment 'an injury to life

or limb results on account of the neglect to use such

devices and care, when the same could have been done

practicably without destroying the efficiency of the
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apparatus used or impairing the result of the work, the

persons named are liable to respond in damages there-

for" : Davis v. Carlton Lumber Co., 77 Or. 441, 445, 151

Pac. 650, 652. The plaintiff 'at the time the accident

befell him was protected by the high degree of care

prescribed by the act": Walters v. Dock Commission,

126 Or. 487, 505, 266 Pac. 634, 639. Under the Act "An
absolute duty is imputed to the employer": Dorn v.

Clarke-Woodward Drug Co., 65 Or. 516, 519, 133 Pac.

351. This duty "was absolute and nondelegable": Mal-
loy v. Marshall-Wells Hardware Co., 90 Or. 303, 315,

173 Pac. 267, 270.

When the court told the jury in the present instance

that the defendants might have been guilty of negli-

gence in failing to secure the upper log if it was obvious

that it should be secured, this was but another way of

telling them that if the danger was not obvious, then

the defendants would not be guilty of negligence in

failing to secure the log. Such an instruction violates

all the established principles of law in master and
servant cases, whether the case is at common law or

otherwise. The liability of the defendants in the present

instance cannot be predicated upon the question of

whether the condition looked dangerous to plaintiff or

whether the danger was obvious. At the very least, the

question for the jury to determine was whether, taking

into consideration all the evidence in the case, the posi-

tion of the logs, the knowledge of the defendants

through their foreman or otherwise, etc., the defendants
in the exercise of the high degree of care imposed upon
them under the Employers' Liability Act should have
secured the log in order to have protected the plaintiff

from injury. The instruction under consideration,

therefore, was highly improper, and the giving of the

same constituted reversible error.
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ERROR III.

The District Court erred in instructing the jury as

follows

:

"Again we have the same situation, the plaintiff

himself inspected the log and came to the conclu-

sion that it was not dangerous. It is doubtful if

he can charge to the defendant a failure to inspect.'

'

(R. 368.)

Argument

The above instruction was given in connection with

the third specification of negligence set forth in plain-

tiff's amended complaint which charged the defendants

with negligence "In not inspecting said logs before

directing plaintiff to put a choker around the same."

(R. 11, 368.)

In connection with the alleged inspection made by
plaintiff, he testified (R. 59, 60) :

"Q. Well, continue with your description of how
the accident happened.

A. Well, those two logs, as I say, dropped off with

this one when it hung up, and the choker setter (Har-

pell) that went down here unhooked this log, hollered

up to me, said, ' Bring two chokers. ' I picked up these

two chokers and took them down there, and he took

one of the chokers and threw it over this top log, which
was very easily choked, and he said, 'Snare that one

there so we can get them out of the way,' and I poked
my choker through there, stuck her down through here,

and when I reached under here and went under to get

this choker, when I raised up and started to hook her
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it hit me. When I looked at this log before I went under,

it looked perfectly safe to me, and what knocked it down
I don't know, but I heard the other choker setter holler

to me just a fraction before it hit me."
Lynch further testified (R. 83) :

"Q. Now, did you do anything to the log, touch it

or anything, before you went under it *?

A. I put my hand upon it and it looked compara-

tively solid."

To call putting your hand on a log of the size in-

volved in this case an inspection is, in our opinion, an
obvious hyperbole. The court was certainly not justi-

fied in informing the jury in effect that such a cursory

inspection was sufficient to relieve the defendants from
exercising the high degree of care in inspecting the logs

as was cast upon them by the Employers ' Liability Act.

Under that Act the nondelegable duty still remained
with the defendants to exercise the care required to

ascertain whether the upper log was apt to slip off. This

duty was absolute and nondelegable.

Thus in Stanfield v. Fletcher, 114 Or. 531, 540, 236
Pac. 258, 261, the court approved the following instruc-

tion in a case involving the Employers ' Liability Act

:

"The duty imposed upon a master by the Em-
ployers' Liability Act is a nondelegable duty, and
therefore when we once determine the duty im-
posed upon the master we find a duty which is

absolute, nondelegable and continuing; the em-
ployer cannot absolve himself from the perform-
ance of it nor can he delegate it to the employee,
but it adheres to him without the possibility of sus-

pension or interruption^"
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Even at common law it is the duty of a master to

exercise ordinary care to ascertain dangerous condi-

tions that are discoverable by a careful inspection. As
said in International Harvester Co. v. Hawkins, 180

Ark. 1056, 1063, 24 S. W. (2d) 340, 343

:

"The correct rule is that the master is not re-

sponsible for latent defects that were not open to

observation in the exercise of ordinary care or that

would not be discovered by a proper inspection.

Whether the defect was open to observation or not,

and whether it was known to the employer, if it was
such a defect as was discoverable by a careful in-

spection, then the master was guilty of negligence

if he failed to make the proper inspection. The
servant is required to take notice of obvious risk

and all the usual and ordinary risk ; but he is not

required to inspect, and he does not assume any
risk resulting from the negligence of the master or

other servants unless he knows of such risk."

The foregoing discloses the difference between the

obligation of the master and the servant to inspect at

common law, even though at common law assumption
of risk and contributory negligence on the part of the

servant are a complete defense.

Also in San Antonio & A. P. Ry. Co. v. Mason (Tex.

Civ. App.), 289 S. W. 1027, 1029, the court said:

"The servant owes no duty of inspection, but

assumes the risks of a danger of which he has

actual knowledge. '

'

Again in New Deemer Mfg. Co. v. Wells (CCA. 5),

296 Fed. 687, the rule is stated (Syll. 2) :
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"The duty of a master to furnish a reasonably
safe place for the servant to work includes the duty
of inspection whenever the circumstances are such
as to suggest to a reasonable person the propriety
of such inspection.

'

'

Labatt in his work on Master and Servant (2d Ed.),

page 2813, Sec. 1063, in referring to the nature of the

inspection required of an employer, says

:

' * The character of the inspection which the mas-
ter is bound to make is described by various epi-

thets and phrases, all of which, as will be seen from
the subjoined note, are essentially the logical

equivalent of the proposition that the examination
must be such as a person of ordinary prudence
would have made under the circumstances. The
question whether the examination to which the
instrumentality which caused the injury was ac-

tually subjected before the accident was such as

to satisfy the standard thus indicated is primarily
one for the jury. * * *

Whether or not the duty of a master with re-

gard to proper inspection has been performed by
the application of any given test is to be determined
by considering whether that test will give indica-

tions as to the actual condition of the instrumental-

ity in question. In the application of this principle

the courts have usually proceeded upon the theory

that a merely visual or ocular inspection of exter-

nal conditions does not satisfy the full measure of

a master's obligations, where the servant's safety

depends upon the soundness of the material with

which the separate parts of an instrumentality are

attached to each other, or upon the stability of some
heavy substance."
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In the present instance, although Harpell, the fore-

man knew of the position of the logs that fell off the

turn, no inspection whatever was made by the defend-

ants or by its foreman. The plaintiff merely looked at

the logs and placed his hand upon the upper log. Yet
notwithstanding the size of the logs, and notwithstand-

ing the superficial examination of the logs made by the

plaintiff, and notwithstanding the high degree of care

imposed by the Employers' Liability Act upon the de-

fendants to protect plaintiff, we have the court inform-

ing the jury that "the plaintiff himself inspected the

log and came to the conclusion that it was not danger-

ous," therefore, "It is doubtful if he can charge to the

defendant a failure to inspect." The court by its in-

struction in effect transfers the duty of the defendants

to inspect to the plaintiff and then says that the cursory

examinaion made by the plaintiff satisfies the high de-

gree of care imposed upon the defendants by the Em-
ployers ' Liability Act.

Furthermore, the plaintiff may have made an in-

spection, he may have known of the danger, he may
have been careless and indifferent, but all of these

things would not have relieved the defendants of their

statutory duty to use every care and precaution prac-

ticable to protect plaintiff. Any of such acts on the part

of plaintiff, at most, would have merely constituted

assumption of risk or contributory negligence.

In Richardson v. Klamath S. S. Co., 62 Or. 490, 496,

126 Pac. 24, 26, the court in stating what constitutes

assumption of risk, said

:

"An employee assumes * * * those dangers of

his employment which are obvious to a reasonably
prudent person in his situation by the exercise of
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his ordinary powers of observation so far as con-

sistent with the performance of the duties of his

employment. '

'

Also in Leonard v. Nor. Pac. Ry. Co., 195 Minn. 484,

486, 263 N. W. 436, 437, the court said:

"Nobody more than he (plaintiff) can reason-
ably be said to have been under duty 'to ascertain
the nature of the defects and the dangers incident

to the work. ' Hence there was assumption of risk.

Our state Railway Employers' Liability Act has
been so amended * * * as to eliminate assumption of
risk as a defense. Plaintiff is unfortunate in that

his accident came before the amendment and so is

deprived of its benefits."

As we have heretofore seen, however (supra, pp. 18,

19) in actions under the Oregon Employers' Liability

Act, assumption of risk has never been a defence. See

particularly Poole v. Tilford, 99 Or. 585, 592, 195 Pac.

1114, 1116.

The same thing is true as to contributory negligence.

The Employers' Liability Act (Sec. 49-1706, Oregon
Code 1930) expressly provides:

"The contributory negligence of the person in-

jured shall not be a defense, but may be taken into

account by the jury in fixing the amount of the

damages."

In Fitzgerald v. O. W. R. & N. Co., 141 Or. 1, 15, 16

Pac. (2d) 27, 32, the defendant urged that the plain-

tiff's injury was caused solely by his own negligence in

failing to use the lantern provided for his use by the

company. The court said:
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"This is only another way of saying that the

defendant was contributory negligent. Under the

Employers' Act, in cases between employer and
employee * * * contributory negligence may be
taken into account by the jury in fixing the amount
of damage, but it is not a defense.'

'

With both contributory negligence and assumption
of risk eliminated as defenses under the present Act,

it was clearly erroneous for the court to instruct the

jury that it was doubtful if plaintiff can charge the de-

fendant with negligence for failure to inspect, if plain-

tiff inspected the log and came to the conclusion that

it was not dangerous. The question is not whether plain-

tiff made an inspection, or whether he thought the log

was not dangerous, but whether the defendants should

have inspected the logs in the exercise of the high de-

gree of care imposed upon them by the Employers'

Liability Act, because said Act "has explicitly visited

upon a person who has charge of work involving a risk

or danger the duty of taking every precaution against

the happening of an injury": Gunnell v. VanEmon
Elevator Co., 81 Or. 408, 413 159 Pac. 971, 973.

It will be recalled also that the instruction under

consideration was given in connection with plaintiff's

third specification of negligence, wherein plaintiff

charges that defendants were negligent "In not inspect-

ing said logs before directing plaintiff to put a choker

around the same" (R. 11, 368).

We have heretofore shown in this brief (supra p. 20)

that there is substantial evidence in the record that

Lynch choked the lower log under the direction of his

immediate boss Harpell, whose orders Lynch was bound

to obey.
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We desire to call the court's attention to the prin-

ciples of law laid down in the following cases, where

an employee was injured while obeying the orders of a

!
superior.

In Hayes v. Sheffield Ice Co., 282 Mo. 446, 454,

221 S. W. 705, 707, the court said

:

"The duty of inspection as to the master is

affirmative, and must be continually fulfilled and
positively performed. * * * Under such circum-

stances as are present in the case at bar, all of

which were known to defendant, or could have been

known by the exercise of ordinary care, a careful

inspection was required before directing the plain-

tiff to go to work on the building.

"

Again in Illinois Steel Co. v. Schymanowski, 162 111.

447, 455, 44 N. E. 876, 878, the court said

:

"In the case at bar, appellant was bound to keep

the edge of the ore pile in such condition that it

would not fall upon those whom the foreman

ordered to work at its base/'

Even at common law "where the danger is not so

imminent and apparent, that injury must almost neces-

sarily result from obedience to an order, and, if the

employee obeys the order and is injured, the master will

not be permitted to defend himself on the ground that

the employee ought not to have obeyed the order" :
Cave

v. Brown & McCabe, Stevedores, Inc., 128 Or. 286, 290,

274 Pac. 505, 507.

The present action, however, is governed by the pro-

visions of the Employers' Liability Act of this state,

and, as heretofore shown (supra p. 20), there is suf-
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ficient evidence in the record to have warranted the

jury in finding that the plaintiff, in choking the lower

log at the time of his injury, was doing same upon the

order of his foreman. Such being the case, the rule laid

down in Peluck v. Pacfic Machine & Blacksmith Co.

134 Or. 171, 174, 293 Pac. 417, 419, controls

:

'

' Christofferson, the foreman, was, by virtue of

the act, the agent of the defendant, and plaintiff

would not be precluded from recovery by conform-
ing to any order of the foreman, even though such
order were negligent. As stated in Yovovich v. Palls

City Lumber Co., 76 Or. 585, 149 P. 941, 944:
' Under section 5 of the act, when the decedent con-

formed to the orders of his superior according to

his duty, the resulting injury was not his fault'."

Notwithstanding these principles of law, notwith-

standing that the duties of the plaintiff as an employee

are measured by a totally different standard than the

duties imposed upon an employer by the Employers'

Liability Act, notwithstanding the inspection made by

the plaintiff, at best, was a very superficial one, and not

the careful one required of the defendants under said

Act, we have the trial judge advising the jury that it is

doubtful if plaintiff can charge the defendant with a

failure to inspect, when the plaintiff himself inspected

the log and came to the conclusion that it was not dan-

gerous. In other words the court is excusing the defend^

ants from performing the absolute duty enjoined on

them by the Employers ' Liability Act, because of some-

thing the plaintiff did or did not do. The test laid down
by the court can not be supported by any principle of

law. The test was whether the defendants should have

inspected the log, under the circumstances in this case,

in the exercise of the standard of care required by the

said Employers' Liability Act.
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The trial court, therefore, committed reversible

error in giving the instruction under consideration.

ERROR IV.

The District Court erred in instructing the jury as

follows

:

"Now, the result of that is that if you should
find that the plaintiff himself did certain acts which
were the sole cause of the accident, then you could
not find that any act of negligence on the part of

the defendant was the proximate cause of the in-

jury, even though you find that the defendant had
been negligent." (R 370, 371.)

Argument

The instruction above referred to is inherently

erroneous. It ignores some of the vital issues in this case,

and yet practically directs the jury to bring in a verdict

for the defendants if they found the facts to be as re-

ferred to in the instruction.

It will be recalled that plaintiff alleges in his

amended complaint (R. 10, 11) that the defendants

were negligent '

' In compelling plaintiff to work in and
about a place of great danger ; that is to say, immediately

under a log hanging in the precarious position herein-

before described" and "In not inspecting said logs be-

fore directing plaintiff to put a choker around the

same." The amended complaint also contains other

allegations to the effect that plaintiff placed the choker

on the lower log under the orders and directions of the

defendants (R. 9, 11).
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There was substantial evidence in this case warrant-

ing the jury in finding that Harpell was a foreman or

strawboss, whose orders plaintiff was bound to obey

(R. 89, 90, 93, 156, 172, 207, 214), and that Harpell

directed plaintiff to snare or choke the lower log (R. 60,

90, 91). Notwithstanding this evidence, we have the

trial court instructing the jury (R. 370, 371) :

"* * * if you should find that the plaintiff him-
self did certain acts which were the sole cause of

the accident, then you could not find that any act of

negligence on the part of the defendant was the

proximate cause of the injury, even though you
find that the defendant had been negligent. '

'

The court does not tell the jury that if they find the

plaintiff did certain acts, which were the sole cause of

the accident, and if they also find that said acts were

done without any order or direction on the part of the

defendants, then you could not find that any act of neg-

ligence on the part of the defendant was the proximate

cause of the injury." On the contrary he instructs the

jury to find for the defendants if they "find that the

plaintiff himself did certain acts which were the sole

cause of the accident." Plaintiff might have done cer-

tain acts which were the sole cause of his injury and

still said acts might have been done under the orders of

the defendants, through their foreman, Harpell. Under
such circumstances the jury might have found the de-

fendants guilty of negligence, even though plaintiff

might have done certain acts which were the sole cause

of his injury, because such acts might have been done

pursuant to said orders.

As said in Bottig v. Polsky, 101 Or. 530, 558, 201 Pac.

188:
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' 'The testimony shows that the plaintiff, pursu-

ant to his duty, by virtue of his employment by de-

fendant, performed the work in conformity to the

orders of Mr. Schuster, who had charge of the

work. The defendant was responsible fo rthe man-
ner in which the work was done under the direc-

tion of his foreman, and is not entitled to the de-

fense of assumption of risk, according to the provi-

sions of Section 5 of the Employers' Liability Act."

See also : Peluck v. Pacific Mach. & Blacksmith Co.,

134 Or. 171, 174, 293 Pac. 417, 419 ; Brown v. Smiley-

Lampert Lumber Co., 68 Or. 502 511, 137 Pac. 777, 780.

The vice of the instruction before us is that it in

effect directs the jury to bring in a verdict for the de-

fendants, if they found the facts as stated in the instruc-

tion, yet it ignored some of the important issues in the

case, namely, whether the act or acts of the plaintiff

were done under the orders of the defendants, and, if

so, whether the orders of the defendants violated the

standard of care required by the Employers' Liability

Act. It is elementary that such an instruction is palpa-

bly erroneous.

As held in Kearney v. Snodgrass, 10 Or. 181, Syll. 1

:

"It is error for the court to instruct the jury to

find a verdict for a party to the action, if they de-

termine a particular issue in a certain manner,
when other distinct and material issues are pre-
sented by the pleadings and controverted by the evi-

dence to such an extent as to render their submis-
sion to the jury proper and necessary."

Also in Grauer v. Alabama Great Southern R. Co.,

209 Ala. 568, 573, 96 So. 915, 920, the court said:
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"Charge 24 that, if the deceased 'was walking
along the defendant's railroad track at the time,
* * * and this conduct was the sole and proximate
cause of his death, your verdict must be for the de-

fendant'—was erroneous and should have been re-

fused. Its effect was to make the initial negligence

of the deceased a bar to recovery for wanton neg-

ligence.
'

'

The same is true of the instruction under considera-

tion. Its effect was to tell the jury that if the acts of the

plaintiff were the sole cause of the accident, then the

defendants would not be liable, even though the acts of

the plaintiff were done under the orders of the de-

fendants.

In Harrison-Walker Refractories Co. v. Knight, 16t

Ala. App. 177, Syll. 4, 76 So. 414, Syll. 4, it is held:

"The charge that 'defendant is not liable to>

plaintiff in this action, unless they are satisfied

from the evidence that plaintiff's injury resulted

from the negligence of defendant or of defendant's-

superintendent, ' was properly refused, as it ignored

the issues presented by a count alleging plaintiff

was bound to obey the superintendent, and was
therefore calculated to mislead the jury * * *.

Also in Pandjiris v. Oliver Cadillac Co., 339 Mo. 726,

730, 98 S. W. (2d) 978, 979, the court said

:

"The rule is well settled that an instruction

which omits an essential element of plaintiff 's right,

and yet authorizes a verdict for plaintiff, consti-

tutes error."

See also, to same effect : Ceccacci v. Garre, 158 Or.

466, 475, 76 Pac. (2d) 283, 287 ; Scott v. Brogan, 157 Or.
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549, 561, 73 Pac. (2d) 688, 693 ; Carroll v. Krause, 295

111. App. 552, 570, 15 N. E. (2d) 323, 332.

We submit, therefore, that the trial court committed

error in giving the instruction under consideration.

CONCLUSION

The trial court in his instructions did call to the

attention of the jury the degree of care imposed upon
the defendants under the Employers' Liability Act of

Oregon (R. 364, 380). However, in view of the mislead-

ing instructions he gave, which we have considered in

this brief, the instructions given by the court relative

to the duty of defendants under said Act merely served

to confuse the jury. In one breath the court puts the

plaintiff and the defendants on an equal basis and
makes the alleged acts of the plaintiff the standard by
which the jury are to determine whether the defendants

were negligent, in the next he refers to the high degree

of care imposed upon the defendants under the Act in

question. In view of the conflicting principles enunci-

ated by the court, it is impossible to say what rule was
adopted by the jury in reaching its verdict.

We respectfully submit that the judgment appealed

from should be reversed.

Respectfully submitted,

Green & Boesen,
B. A. Green,

Chris Boesen,

R. K. Powell,
Attorneys for Appellant.
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Appellees do not feel that the evidence shows that

logs were scattered or piled "helter-skelter" about a

spar tree or that there was a cold deck in existence

in the true sense of the word. However, as appellees

regard the questions involved in this appeal, it

would not seem necessary to go into detail in order

to set forth specifically wherein the facts may dif-

fer from the statement of the appellant, and merely

calls the Court's attention to the fact that it does

not agree completely with the appellant's statement.

Appellant's Specifications of Error deal with ex-

cerpts from the charge of the trial court to the jury.

Four excerpts from the complete statement of the

judge to the jury have been singled out with appel-

lant contending that each constitutes reversible

error.

The first three Specifications of Error, set out

in Appellant's Brief (pp. 8, 9, 10), are taken from

the trial court's charge to the jury when he was deal-

ing with the first three separate and distind

charges of negligence in plaintiff's complaint (R.

366-368).

Paragraph V of appellant's amended complaint

contains six charges of negligence (R. 10, 11), the

first five of which single out distinct and separate

negligent acts of the defendants. The sixth charge

is an all -inclusive charge containing these separate

charges. As will be seen from the acts of negli-
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gence alleged in the first three allegations, the plain-

tiff charged the defendants with being negligent in

the method of proceding with the work in which

plaintiff was engaged, as distinguished from any

charge of negligence in guarding or using danger-

ous or power driven machinery. The first charge

deals with compelling plaintiff to work in and about

a place of danger; the second with a failure to se-

cure the upper log; and the third, with a failure to

inspect the logs before directing the plaintiff to put

a choker around same. These charges all deal with

acts of judgment or supervision on the part of the

defendants while plaintiff was engaged in doing the

work for which he was hired. Plaintiff was em-

ployed for the specific purpose of setting chokers

and he was engaged in this task when injured.

Since the first three specifications of error are

all taken from the complete charge of the trial court,

in discussing the allegations of negligence in the

complaint and in view of the nature of these allega-

tions of negligence, as pointed out above, the first

three specifications of error will be considered to-

gether by appellees in contending that the trial

court did not commit error in his instructions to the

jury.

The fourth specification of error is an excerpt

singled out by appellant from the trial court's com-

plete charge on the meaning of ''proximate cause"

(R. 370, 371).

Appellant on p. 8 of his brief states

:
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"The questions raised on this appeal are
whether the trial court committed error in giv-

ing the instructions hereinafter referred to in
plaintiff's specifications of error."

Appellees agree with this statement of the issues

raised by this appeal. Appellant's entire brief, how-

ever, deals with these excerpts from the trial court's

complete charge to the jury solety as instructions

on the law of the case and cites and quotes from

numerous Oregon decisions discussing the Employ-

ers' Liability Act and the construction of same. Ap-

pellant has ignored entirely the powers and duties

of a federal judge in performing his function of

presiding at a trial and instructing a jury. Further-

more, appellant has treated these excerpts as if they

alone constituted the complete instructions on the

law to be applied, ignoring completely the rest of

the trial court's instructions, and thereby violating

the cardinal principle of testing the judge's charge

in its entirety.

In determining whether the trial court commit-

ted error this court must first consider the function

of the federal judge in instructing a jury and deter-

mine whether the Honorable Judge Fee in instruct-

ing the jury in this case went beyond a proper exer-

cise of this function. And, secondly, this court must

consider these excerpts, assigned as error, together

with the entire instructions, in the light of the evi-

dence and determine whether the charge as a whole

prejudiced the plaintiff so as to warrant the reversal

of the jury's verdict.
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Counsel for appellees contend that under the

rule of the federal courts, as set forth in numerous

decisions, the trial court properly performed the ju-

dicial duties enjoined upon him and did not exceed

his power as a federal trial judge in instructing the

jury. And furthermore, in view of the issues, evi-

dence, and law applicable thereto and the complete

charge of the judge, no reversible error was com-

mitted.

ARGUMENT IN ANSWER TO SPECIFICA-

TIONS OF ERROR

A. Function, Powers and Duties of a Federal

Judge Presiding at Trial and Instructing

the Juhy.

Although this was an action based upon negli-

gence for the violation of duties imposed by the

Oregon Employers' Liability Act, the federal rule

pertaining to instructions by the trial court govern.

The Conformity Act of 1872, 28 U.S.C.A., sec. 724,

does not restrict the federal judge nor compel him

to follow the practice of the state in his instructions

to the jury. Nudd et al. v. Burrows, Assignee, 91 U.

S. 426 (1875). Neither can the provisions of a state

constitution or a state statute have this effect. St.

Louis I. M. & S. Ry. Co. v. Tickers, 122 U.S. 360, 7

S. Ct. 1216 ; Herron v. Southern Pacific Co., 283 U.S.

91, 94, 51 S. Ct. 383. In the case of Nudd v. Burroivs,

supra, one of the first cases before the Supreme
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Court construing the Conformity Act, the court

said (p. 442) :

"* * * The personal conduct and adminis-
tration of the judge in the discharge of his sepa-
rate functions is, in our judgment, neither prac-
tice, pleading, nor a form nor mode of proceed
iny within the meaning of those terms as found
in the context." ( Emphasis that of Court.)

Hence, regardless of the practice prevailing in the

courts of the state of Oregon and in spite of any pro-

visions of the Oregon constitution or legislative en-

actments, the instructions given by the honorable

trial judge in this case are to be tested solely by the

rules laid down by the courts of the United States.

It has been repeatedly declared by the United

States Supreme Court, as well as by judges of the

other federal courts in discussing the question of

the propriety of the court's instructions, that the

judge presiding at a jury trial is not to be considered

a mere umpire of litigation between the parties. His

function is more positive in the trial of a case be-

fore the jury and a duty exists upon him to direct

and superintend the trial. The courts have held, in

the cases hereinafter cited, that this function of the

trial court extends to his function of instructing the

jury.

A terse statement covering this function is the

following from the opinion of Justice Gray, in the

case of United States v. Philadephia & Reading Rail-

road, 123' U.S. 1 13. 1 14, 8 S. Ct. 77.
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"Trial by jury in the courts of the United
States is a trial presided over by a judge, with
authority, not only to rule upon objections to

evidence, and to instruct the jury upon the law,
but also, when in his judgment the due adminis-
tration of justice requires it, to aid the jury by
explaining and commenting upon the testimony,
and even giving them his opinion upon questions
of fact, provided only he submits those questions

to their determination. Vicksburg & Meridian
Eailroad v. Putnam, 118 U.S. 545 ; St. Louis Etc.

Railway v. Vickers, 122 U.S. 360. The judge
who presided at the trial of this action did not

exceed his rightful power in this respect."

The most quoted excerpt from an opinion of the

United States Supreme Court, is the statement in

the leading case of Yicksourcj & Meridian R. Co. v.

Putnam, 118 U.S. 545, 553, 7 S. Ct. 1, 2

:

"In the courts of the United States, as in

those of England, from which our practice was
derived, the judge, in submitting a case to the

jury, may, at his discretion, Avhenever he thinks
it necessary to assist them in arriving at a just

conclusion, comment upon the evidence, call

their attention to parts of it which he thinks
important, and express his opinion upon the

facts; and the expression of such an opinion,

when no rule of law is incorrectly stated, and
all matters of fact are ultimately submitted to

the determination of the jury, cannot be re-

viewed on writ of error. Carver v. .Jackson, 4

Pet. 1, 80 ; Magniac v. Thompson, 7 Pet. 348, 390

:

Mitchell v. Harmony, 13 How. 1 15, 131 ; Trans-
portation Line v. Hope, 95 U.S. 297, 302 ; Taylor
on Evidence (8th ed.), § 25. The powers of

the courts of the United States in this respect

are not controlled by the statutes of the State

forbidding judges to express anv opinion upon
the facts. Nudd v. Burrows, 91 U.S. 42f).

,,
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In the case of Capital Traction Company i\ Hof,

174 U.S. 1, 13, 14, 1C?, 19 S. Ct. 580, 585, in dealing

with the meaning of trial by jury as guaranteed by

the United States Constitution, the above quotations

were set forth. That a trial by jury includes the ac-

tive participation of a judge advising the jury on

the facts is made clear by the following statement

on the court (p. 13) :

" 'Trial by jury,' in the primary and usual
sense of the term at the common law and in the
American constitutions, is not merely a trial by
a jury of twelve men before an officer vested
with authority to cause them to be summoned
and empanelled, to administer oaths to them
and to the constable in eharge, and to enter a

judgment and issue execution on their verdict;

but it is a trial by a jury of twelve men, in the
presence and under the superintendence of a
judge empowered to instruct them on the law
and to advise them on the facts, and (except on
acquittal of a criminal charge) to set aside their

verdict if in his opinion it is against the law or

the evidence. This proposition has been so gen-

erally admitted, and so seldom contested, that

there has been little occasion for its distinct

assertion. Yet there are unequivocal statements
of it to be found in the books.

"Lord Hale, in his History of the Common
Law, c. 12, 'touching trial by jury', says : 'An-

other excellency of this trial is this, that the

judge is always present at the time of the evi-

dence given in it. Herein he is able in matters
of law, emerging upon the evidence, to direct

them ; and also, in matters of fact, to give them
great light and assistance, by his weighing the

evidence before them, and obser\dng where the

question and knot of the business lies; and by
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showing them his opinion even in matter of

fact, which is a great advantage and light to

laymen. And thus, as the jury assists the judge
in determining the matter of fact, so the judge
assists the jury in determining points of law,

and also very much in investigating and en-

lightening the matter of fact, whereof the jury

are the judges.' And again, in summing up the

advantages of trial by jury, he says : 'It has the

advantage of the judge's observation, attention

and assistance, in point of law by way of deci-

sion, and in point of fact by way of direction to

the jurv.' 2 Hale Hist. Com. Law (5th ed. ),

147, 156. See also 1 Hale P.C. 33/'

In the above case the court held that a trial

before a justice of the peace and a jury under a Con-

gressional enactment that did not require the jus-

tice of the peace to superintend the course of the

trial was not a trial by jury precluding the facts

there tried from being re-examined, because as the

Court said (p. 39)

:

"A body of free men, so free from judicial

control, was^ not a common law jury; nor was a
trial by them a trial by jury, within the mean-
ing of the Seventh Amendment to the Constitu-

tion." (Emphasis ours.)

In Young v. Corrigan, 208 F. 431, affd. 210 F. 442,

the above decisions were discussed and relied upon

in holding that the trial court did not exceed his

powers in his comments on the evidence while in-

structing the jury on the law. The court there stat-

ed that it agreed with the comment of Prof. Wig-

more that the judge should not be a "mere umpire

at the game of litigation, " and states the accepted
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function of a federal judge as follows (p. 438) :

"A long line of federal decisions assert the
function of the judge to be something more than
a mere arbitrator to rule upon objections to evi-

dence and to instruct the jury upon the law;
that he is a real and essential part of the ma-
chinery whereby just conclusions of fact are
reached ; and that it is demanded of him, in the
interest of the due administration of justice,

that he control the inquiry before him within
due bounds and assist the jury to a just deter-

mination by such active interposition as his

position and superior knowledge suggest to be

proper. Such consideration of the judicial of-

fice is at the basis of the decisions in Vicksburg
Ed. Co. v. Putnam, supra, United States v.

Philadelphia & Reading Railroad Co., 123 U.S.

113, 8 Sup. Ct. 77, 31 L. ed. 138, and Capitol

Traction Company v. Hof, 174 U.S. 1, 19 Sup.

Ct. 580, 43 L. ed. 873. Having reference to the

whole state of the record, the trial judge in this

case did not exceed his plain duty in the conduct
of the trial with respect to the matters criti-

cized." (Emphasis ours.)

Recent pronouncements by the United States

Supreme Court show that the duty of the court to

take an active part to see that fact issues are prop-

erly decided has not been lessened. In CrowelJ v.

Benson, 285 U.S. 22, at p. 61, 52 S. Ct. 285, 29(5, the

Court said:

"* * * In a trial by jury in a Federal court
the judge is 'not a mere moderator' but 'is the
governor of the trial' for the purpose of assur-

ing its proper conduct as well as of determining
questions of law. Herron v. Southern Pacific
Co., 283 U.S. 91, 95. In the Federal courts, trial

by jury 'is a trial by a jury of twelve men, in
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the presence and under the superintendence of

a judge empowered to instruct them on the law
and to advise them on the facts, and (except on
acquittal of a criminal charge) to set aside their

verdict if in his opinion it is against the law
or the evidence'. Capitol Traction Co. v. Hof,

174 U.S. 1, 13, 14."

See also Iierron n. Southern Pacific Co., supra, at

pp. 94 and 95, wherein the court cites Vicksturg &

Meridian R. Co. v. Putnam, supra, for the proposi-

tion that the federal court may express an opinion

upon the facts, and St. Louis I. M. & Southern Ry.

Co. v. Vickers, supra, for the proposition that the

judge may charge the jury with regard to matters

of fact, and quotes from Capitol Traction Co. v. Hof,

supra, the quotation set out above.

The above decisions not only place this duty upon

the federal trial judge as one of his most important

judicial functions but they recognize that the con-

cept of a trial by jury embodied in the Constitution

of the United States includes this function as one of

its essential elements. The appellees as citizens of

the United States entitled to a "trial by jury" with-

in the meaning of that term of the Constitution of

the United States were entitled to a trial with a

judge performing his judicial functions as outlined

above in the decisions of the United States Supreme

Court. The rights of the appellee to a trial by jury

must be as fully considered in this case as the rights

of appellant.

In considering this question of the power of the
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trial court to comment on the facts and call the

jury's attention to the facts in determining the is-

sues of law, attention is also called to some other

fundamental differences between a trial in the

federal court from that in the courts of the state of

Oregon. First of all, the "scintilla of evidence" rule

does not apply to the federal court. In the courts of

the United States there must be substantial evidence

of negligence before the case may be submitted to

the jury. Secondly, it is the settled rule in the

courts of the United States that, whenever in the

trial of a civil case, it is clear that the state of evi-

dence is such as not to warrant a verdict for a party,

and that if such a verdict were rendered, the other

party would be entitled to a new trial, it is the right

and duty of the judge to direct the jury to find

according to the views of the court." Barrett v. Vir-

ginian Railway Co., 250 U.S. 473, 476, 39 S. Ct. 540,

541 ; Herron v. Southern Pacific Co., supra. Thirdly,

in the federal courts there exists a broad exercise

of discretion in the trial judge to set aside a verdict

of a jury when in his opinion it is against the weight

of evidence. This power lies within the discretion of

a tral court even though the evidence is conflicting.

Roedegir v. Phillips, 85 F. (2d) 995.

It is these distinguishing features which existed

at common law and which were retained by the fed-

eral judge that makes him more than a mere arbi-

trator in the trial of a case. His right to comment

on the evidence and call the jury's attention to the

facts applicable to the law of the case is in harmony
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with this ultimate power resting in him to set aside

the verdict as against the weight of evidence. In

taking this appeal and throughout their entire brief

counsel for appellant has committed the palpable

mistake and error of completely ignoring the posi-

tion and function of the federal trial judge.

Counsel for appellees recognize that the rule of

the above cases which permits the trial judge to ex-

press his opinion upon the facts is not without limi-

tations. The qualifications of that rule are : First,

that the ultimate decision upon the facts be left to

the jury; and second, that the judge's comments be

judicial and dispassionate so that the jurors, who

are the triers of the facts, are not coerced but left

free to exercise their independent judgment. Tuck-

erman v. United States, 291 F. 958, 965, and cases

therein cited.

A reading of the entire charge to the jury in the

instant case discloses that Judge Fee did not violate

the qualifications of the rule above referred to. His

comments were judicial and dispassionate, and in

clear and unequivocal language, as will hereinafter

be shown, he instructed the jury that they were not

bound by his observations and that the ultimate de-

cision rested with them. Although each case must

necessarily depend upon the situation therein in-

volved, a comparison of the instructions in the in-

stant case with some of those in the above cited cases

clearly illustrates that the trial court remained well

within the limits of the power granted him.
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In the case of United States v. Philadelphia &
Reading Railroad Co., supra, it was held that the

following instruction (at p. 116) was proper:

"Whether the government has proved mis-
take by the testimony of the witness referred to

(there is no other testimony tending to prove
it) is for you to determine. In submitting this

question, hoAvever, it is proper to say that, in

the judgment of the court, it would be unsafe
and therefore unjust to find error in the assess-

ment and settlement under the evidence before
you, and consequently to render a verdict

against the defendant for the large sum of

money claimed, as the plaintiff asks you to do.

In other words, while the court does not desire

to control your findings, but submits the ques-

tion to you, it is of opinion that you should not,

under the circumstances, find for the plaintiff."

(Emphasis ours.)

In the instant case the trial court at no place in

his instructions indicated nor suggested to the jury

that it bring in a verdict for the defendant. Further-

more, in the instant case the judge more clearly and

emphatically instructed the jury that they were the

ultimate triers of the facts.

t

In the case of St. Louis I. M. & S. Ry. Co., supra,

in the following instruction on the question of dam-

ages the trial court virtually told the jury to find

the defendants guilty of negligence and assess dam-

ages. The instruction set out at p. 301, of 122 U.S.,

is as follows

:

"Counsel for the plaintiff told you that you
might find a verdict for plaintiff for any sum
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from one cent to $25,000. This is true in one

sense. You have the power to render a verdict

for one cent or for $25,000, but a verdict for

either of these sums would obviously be a false

verdict, for if the plaintiff is entitled to a ver-

dict at all, and upon this point you will prob-

ably have no difficulty, as the evidence clearly

shows negligence and consequent liability on the

defendant, though this is a question of fact ex-

clusively within your province to determine

—

I say, if plaintiff is entitled to a verdict at all

he is entitled to recover more than one cent, and
it is equally clear that $25,000 would be greatly

in excess of what he ought to recover." (Empha-
sis ours.

)

The various portions of the trial court's instruc-

tions attacked in the leading case of Yicksburg &

Meridian R. Co. n. Putnam, supra, are numerous and

would require extended comment to analyze. How-

ever, the entire instruction is set out in full in the

statement of the facts by the Supreme Court, begin-

ning at p. 547 of 118 U.S. Counsel for appellees re-

quest this court to examine same and compare the

portions criticized (which are comeniently empha-

sized by italics ) with the Specifications of Error of

appellant in the instant case. Attention is likewise

called to the instructions attacked in the case of

Young v. Corrigan, supra.

With reference to the cautionary instructions

given by Judge Fee, a like comparison to those given

is requested. In Young v. Corrgan, supra, the court

held that the following instruction, set out at p. 437

of 208 F.

:
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"Now, gentlement of the jury, you are the
sole judges of the facts in this case. It is proper
in proper cases for the court in the federal prac-
tice to suggest to you what the court's estimate
of facts is. Whether the court in this charge
has made that suggestion to you, directly or in-

directly, the law is that you should not depend
upon any impression that you have as to the
court's view as to the facts of the case in the
making up of your own judgment. Your judg-
ment of the facts should be your own uninflu-
enced judgment, uninfluenced by the court, ex-

cept as you are bound to follow the law of the
case as the court gives it to you, and uninflu-

enced by any insistence of counsel."

"is sufficient to meet any criticism offered against

the court's conduct."

Tested, either by the rule of law applicable or by

a comparison of instructions in other cases, wherein

the established rule of law was applied, it is ap-

parent that no reversible error was committed by the

trial court in the instant case. Counsel for appellees,

however, desire to analyze the charge of the judge

and show that under the issues and facts of the in-

stant case the instructions given were proper.

B. Analysis of the Judge's Charge

NTAINING

AND III.

Containing Specifications of Error I, II

Appellant's first Specification of Error is that

the District Court erred in stating to the jury as

follows (Appellant's Brief, p. 8) :
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" 'Also into that question enters the sugges-
tion which I made to you a while ago that the
plaintiff apparently considered that the place
was not one of great danger to himself. Tf that
were the situation he could hardly charge negli-

gence to the defendant for not knowing that the
place was dangerous when the plaintiff himself
did not think it was' (R. 367)."

The second Specification of Error is the Court's

statement to the jury as folloAvs (Appellant's Brief,

p. 9) :

" 'Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-
gerous to him. If it was obvious that the upper
log should have been secured, why, then the
company might have been guilty of negligence
in failing to secure it, * * .' (R. 367, 368.)"

The third Specification of Error is the Court's

statement to the jury as follows (Appellant's Brief,

p. 10) :

" 'Again we have the same situation, the

plaintiff himself inspected the log and came to

the conclusion that it was not dangerous. It is

doubtful if he can charge to the defendant a

failure to inspect.' (R. 308.)"

As already pointed out, the trial court made the

above statements as part of his general charge to

the jury dealing with the specific acts of negligence

charged in the complaint. The complete charge of

the trial court on plaintiff's allegations of negli-

gence was as follows (R. 365, 366, 367, 368) :

"Now, the plaintiff is required by the law to

go further and to say wherein the defendant
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violated the terms of the statute, and in his com-
plaint the plaintiff sets out the various charges
of negligence, that is, of violation of the
terms of the statute, which he claims occurred
and which he claims proximately resulted in

injury and damage to the plaintiff in the case.

Now, it is not incumbent upon the plaintiff to

prove more than one of these charges. If he has
proven negligence in regard to any one that
would be sufficient for a finding of breach of

duty, if he has proved it by a preponderance of

the evidence.

"Now, I am going to go over the charges
which the plaintiff has made, because these are

the things upon which the case is based.

"In the first place ,it is charged that the de-

fendant was negligent 'in compelling the plain-

tiff to work in or about a place of great danger

;

that is to say, immediately under a log hanging
in the precarious position hereinbefore de-

scribed.'

"In considering whether that specification

was proved or not, gentlemen, you will review
the evidence upon that subject. In the first

place, did the defendant compel the plaintiff

to work in that particular place. You will re-

member the testimony on the subject, as to

whether there Avas any order given. The plain-

tiff testified that the person in immediate au-
thority, Harpell, told him to 'snare the log' or

'choke that log', something of that respect. He
also said that Harpell did not tell him to get

under the other log. Now, there may be a con-

flict in the testimony as to whether any order
was given otherwise than Harpell admits, as T

remember it, that he did say to the plain-

tiff to bring two chokers. There is also an ap-

parent conflict in the evidence as to where Har-
pell was at the time that this was being done.

Now, the contention of the plaintiff in that re-



OREGON LUMBER COMPANY 19

gard was that Harpell was right there and
standing over him or choking the upper log and
that he said, 'Snare the lower log', and that the

implication of the order was that he should

snare it or choke it by going down under the

upper log. That is a question of fact, gentlemen,

as to how much of an order was given and what
the implications of it were. You must also take

into consideration, in that regard, that the

plaintiff was an experienced woodsman and that

there is some testimony thnt the log could have
been choked from the other side.

"You must take into consideration, also, that

the Employers' Liability Act does not contem-

plate that the employer supervise each detail of

the work that is being done, and if they hire a
man who is experienced and supposed to know
his job they are not required to have someone
to follow him around and tell him each detail of

a particular operation. Also into that question

enters the suggestion which I made to you a

while ago that the plaintiff himself apparently

considered that the place was not one of great

danger himself. If that were the situation he

could hardly charge negligence to the defendant

for not knowing that the place was dangerous
when the plaintiff himself did not think it was.

"The second charge of negligence is that the

defendant was negligent 'in not securing said

upper log before attempting to put the choker

around the lower log, so as to prevent the same
from falling upon plaintiff in the manner here-

inbefore described.'

"Of course, in that charge, gentlemen, also

appears the question of whether it looked dan-
gerous to him. If it was obvious that the upper
log should have been secured, why, then the

company might have been guilty of negligence

in failing to secure it, but the question is

whether in the general supervision of this work.
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without regard to detail of a particular situa-
tion in which an experienced woodsman was en-

gaged, the company did neglect every device,

care and precaution.

"Third, 'In not inspecting said logs before
directing plaintiff to put a choker around the
same.' Again we have the same situation, that
the plaintiff himself inspected the log and came
to the conclusion that it was not dangerous. It

is doubtful if he can charge to the defendant a

failure to inspect.

" 'In failing and neglecting to employ for

said operation a "rigging slinger", or other su-

pervising employee, to direct and supervise the

detailed work of the plaintiff, and his fellow

workmen, and to inspect, discover and correct

the dangerous and hazardous conditions de-

scribed in the complaint likely to injure the

plaintiff and other employees.'

"In that regard you have the testimony as to

the position that was occupied by Harpell. I

am not going into a discussion of what Har-
pell's technical name was. I think it is a ques-

tion of fact for you as to whether they did or

did not have supervising employees there. You
have heard the testimony. Even the plaintiff

brought out in his case that he accepted orders

from Harpell and that orders were transferred

from the camp boss through Harpell to him, so

that is also a question of fact.

"Now, then, this is generally summed up in

another specification :
* * *"

Thus, the statements assigned as error were not

the complete charge of the trial court and in fact

were not instructions on the law, but his comment

on the evidence, which evidence necessarily, had to

be considered by the jury in determining whether or
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not the defendants were negligent, under the law

applicable to the case, in the particulars alleged by

plaintiff. His Honor, the trial judge, was directing

the jury to consider certain evidence in determining

plaintiff's proof of the fact question of negligence

as charged, which ultimate decision he had specifi-

cally instructed them rested solely with them.

At the time the above statement was made the

trial court had already instructed the jury on the

duties imposed by the Oregon Employers' Liability

Act, and that "insofar as this case is concerned, neg-

ligence means the failure to observe and carry out

the duty which was incumbent upon the defendant

by reason of the terms of the Employers' Liability

Act, a. portion of which I have just read to you" (R.

364). The Court squarely presented the issue to the

jury when it continued with the next statement

:

"Now I will proceed, then, to the next thing: Did

the employer, the defendant in this case, breach that

duty?"

The plaintiff in his complaint was contending

that the defendant breached this duty in the man-

ner specifically alleged in his complaint. The plain-

tiff submitted evidence for the purpose of proving

these allegations, and defendant submitted evidence

to refute plaintiff's charge that it breached its duty

in the manner specifically alleged by plaintiff. In

presenting to the jury the specific allegations of

negligence set out in the complaint the trial court

gave the complete charge as set out above, comment-
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ing on the evidence which bore directly upon the

question before the jury, namely defendant's breach

of the duty imposed upon it by the Employers' Li-

ability Act. At this stage of his instructions he was

dealing with the question of plaintiff's proof of the

specifications of negligence. The three paragraphs

immediately preceding (R. 365), dealt with the

meaning of "preponderance of the evidence" and the

requirement that plaintiff must prove a charge of

negligence by a preponderance of the evidence.

In doing so His Honor, Judge Fee, was fulfilling

his duty as a trial judge. He was performing this

function as outlined in the cases above set forth

which required him not only to instruct the jury on

the law,

"* * * but also, when in his judgment the

due administration of justice requires it, to aid

the jury by explaining and commenting upon
the testimony, and even giving them his opinion

Uipon questions of fact." United States v. Phila-

delphia & Reading Railroad, supra. (Emphasis
ours.'

He was exercising the discretion granted him as a

trial judge which empowers him, as stated above in

Vicksourfi & Meridian R. Co. v. Vickers, supra,

''Whenever he thinks it necessary to assist

them in arriving at a just conclusion, comment
upon the evidence, call their attention to parts
of it which he thinks important, and express his

opinion upon the facts ;"

The trial judge was not unmindful of his full
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responsibility in presiding over the trial and spe-

cifically informed the jury that all matters of fact

and the ultimate decision of defendant's negligence

was to be decided by them. In his charge to the jury

he stated (E. 362) :

"You are the sole and exclusive judges
of the facts in this case, and even though you
may have some idea as to how I might determine
the case if it were left up to me, it is your duty
to decide it according to your own lights and
you need not follow me in any suggestion of the

way I would determine the matters of fact in

the case. That is your exclusive duty, gentle-

men."

And again he stated (R. 378) :

"You are the sole and exclusive judges of

the facts of the case and the credibility of all

the witnesses."

Furthermore, throughout the complete charge

set out above the trial court in addressing the jury

indicated by the language used that the determina-

tion of the question of defendant's negligence and

plaintiff's proof thereof rested with the jury.

The statement of the court designated Specifica-

tions of Error I, was given Avith reference to the evi-

dence to be considered by the jury in deciding if

plaintiff proved by a preponderance of the evidence

that the defendant was negligent "in compelling the

plaintiff to work in or about a place of great danger

;

that is to say, immediately under a log hanging in
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the precarious position hereinbefore described." The

trial court stated the rule of the case of Van Norden

v. McCormick Lumber Co., 17 F. (2d) 568, e. d. 274

U.S. 758, 47 S. Ct. 764, decided by this court, that

the Oregon Employers' Liability Act does not con-

template that the employer supervise each detail of

the work that is being done, and if they hire a man
who is experienced and supposed to know his job

they are not required to have someone to follow him

around and tell him each detail of a particular

operation. The plaintiff was an experienced woods-

man and experienced in setting chokers (R. 85),. The

testimony discloses that the setting of a choker is

one of the details in the removal of logs. The plain-

tiff on direct examination testified as follows (R.

60):

''When I looked at this log before I went un-

der, it looked perfectly safe to me, and what
knocked it down I don't know."

And on cross-examination, he stated (R. 83) :

"Q. Now, did you do anything to the log,

touch it or anything, before you went under
it?

A. I put my hand upon it and it looked com-
paratively solid."

This is the evidence the trial court was referring'

to when he stated that the plaintiff himself did not

consider the place one of great danger. In view of

this evidence and the fact that plaintiff was ex-

perienced it was fair comment for the judge to say

"If that were the situation"—that is, if the jury
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found the facts to be that the plaintiff, an experi-

enced logger, did not consider the place of great

danger— "he could hardly charge negligence to the

defendant for not knowing that the place was dan-

gerous." The Court did not preclude the jury from

finding the defendant negligent on this charge, but

was expressing his opinion that the evidence left it

doubtful that the defendant was negligent in this

particular; that plaintiff's proof was weak on this

point.

In making their argument on this specification of

error counsel for appellant conveniently transform

the trial court's statement from a comment on the

evidence to an instruction on the law. At p. 12 of

Appellant's Brief they state that by this charge to

the jury the Court ruled as a matter of law that if

the plaintiff considered the place one of great dan-

ger, "he was not in a position to charge negligence

to the defendants for not knowing that the place

was dangerous." This the Court did not do.

In criticizing an excerpt of a complete charge to

a jury it is very easy for zealous counsel to be hyper-

critical and lose sight of the fundamental principles

of law which anderly the case. These rules of law

need no citation of authority. Although the Em-

ployers' Liability Act imposes a high degree of care

on employers, it does not make them insurers. Re-

gardless of the fact that an employment is hazardous

or dangerous and a serious accident occurs, the gist

of the action is negligence. Furthermore, the plain-
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tiff must prove by a preponderance of the evidence

the specific act of negligence charged, and that it was

the proximate cause of the accident. All these rules

of law and the rule of Van Norden v. McCormicJc

Lumber Co., supra, must be borne in mind in con-

sidering the propriety of the charge.

The jury in considering the high degree of care

imposed by the act had a. practical matter before it.

A corporation employer can only act through its

servants. Even assuming (though not admitting

same), that it was necessary for the defendant to

have had some foreman or vice-principal specifically

examine each log before directing plaintiff to choke

same, such examination and selection of the logs

to be choked would have had to be done by some hu-

man being, a man experienced in the woods, and one

in all probability very much like the plaintiff. His

examination would have been similar to the plain-

tiffs, looking the log over and placing his hand upon

it and exercising human discretion and judgment

as to whether it was safe. Although the duties of the

employee and the employer are measured by dif-

ferent standards under the act, the instant case was

one wherein what the defendant through a foreman

or other vice-principal would have done would have

been practically the same as that done by the plain-

tiff himself. The plaintiff himself was an experi-

enced choker setter. Hence the Court's comment that

if the plaintiff examined it, placed his hand upon

the log and concluded it was comparatively safe, he
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could hardly charge negligence to the defendant in

this regard, was a fair and judicious comment to the

jury by a federal trial court.

In view of the evidence it would not be amiss to

contend that the trial court could have properly

withdrawn this specification of negligence entirely

from the jury. The logging industry may be said to

be dangerous per se. The Employers' Liability Act

recognizes that the work is a dangerous one. In

view thereof it imposes a high degree of care upon

the employer and abolishes the common law de-

fenses. However, to require an experienced employee

to work in and about cut logs on rough ground and

to place chokers thereon does not in and of itself

constitute negligence. Hence this first specific

charge of negligence of the defendant must be con-

sidered solely with reference to the particular con-

dition of the log that fell and not the general opera-

tion of removing the cut logs. Plaintiff was engaged

in a detail of a general operation and in this con-

nection the rule of Van Norden v. McVormick case,

supra, has application. Judge Fee viewed the case

in this light and so instructed the jury (R. 367, 368).

The rule of that case would permit in the instant

case the complete withdrawal of this specification

of negligence from the jury's consideration.

The judge's comment was judicious and fair for

another reason which was apparent to the judge

from the evidence. In an early part of his charge

the Court stated as follows (R. 362) :
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"There is a situation which I shall suggest to
you, and that is that the plaintiff in this case
testified that before he attempted to choke this
log he put his hand upon it and it seemed
firm to him, or apparently—'comparatively', I

think, was the word he used. You will remem-
ber that testimony. I am not trying to quote it

just exactly, but you will remember his testi-

mony. Now, if that is the situation, gentlemen,
it might be that the accident then was without
fault of any kind. It has not been outlined in the
testimony or the evidence in this case as to why
this log fell, and I think that any inference that
is drawn as to why the log fell is pure specula-
tion, because I do not think that the eAidence
outlines any situation from which you could
determine what was the cause of the fall of the
log."

The plaintiff himself had said that the log looked

perfectly safe to him (R. 60, 83) and he did not know

what knocked it down (R. 60). Neither did any

other witness testify as to why it fell. The jury

should not speculate as to why it fell. The court was

referring to this state of the evidence in the chal-

lenged excerpt when he stated "Also into that ques-

tion enters the suggestion which I made to you a

while ago."

Thus, when this statement assigned as ERROR
I is considered in the light of the evidence, and the

complete instruction and the fact that the court

was dealing with the requirement that the plaintiff

prove the acts of negligence by a preponderance of

the evidence, the trial court was acting well within

his power as a federal judge as outlined by the cases
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discussed above. And at the expense of repeating,

but for emphasis only, the court did not preclude

the jury from finding that plaintiff did prove de-

fendant's negligence on this charge, but expressed

his opinion only, using the words "he could hardly

charge negligence to the defendant."

Turning to appellant's argument in support of

his Specification of Error I, as stated above, counsel

for appellant misconstrued the charge of the judge

(Appellant's Brief, p. 12) by viewing it as an in-

struction of law that if the jury find as stated plain-

tiff was not in a position to charge defendant negli-

gent in this particular. Viewing it thus they pro-

ceed to set forth quotations from Oregon decisions

which construe the Employers' Liability Act. Ap-

pellees do not take issue with these statements by

the Oregon Supreme Court. However, they have no

bearing on the question involved, namely, the pro-

priety of a federal judge's comment on the evidence.

That the act is a drastic enactment and imposes

a higher degree of care than at common law for

which appellant cites Wilcox v. Warren Construc-

tion Co., 95 Or. 125, 186 P. 13 ; Hoffman v. Broadway

Hazelwood, 139 Or. 519, 10 P. (2d) 349; Nordlund

v. Lewis & Clark R. Co., 141 Or. 83, 15 P. (2d) 980,

is conceded. The trial court properly instructed the

jury in this regard (R. 364, 380).

In the case of Bottig r. Polsky, 101 Or. 530, 201

P. 188, (App. Brief, pp. 14, 15), the Court was deal-

ing with the question of whether or not the Em-
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plovers' Liability Act applied. In the instant case

the trial court instructed the jury that the act did

apply (R. 363). There still remained, however, the

question of plaintiff's proof of negligence alleged

and with regard to that a federal judge may com-

ment to the jury.

Counsel for appellant cite the case of Peluck

v. Pacific Machine & Blacksmith Co., 134 Or. 171,

293 P. 417 (App. Brief, p. 22), and lay great stress

on the statement quoted therefrom to the effect that

"plaintiff would not be precluded from recovery by

conforming to any order of the foreman, even though

such order were negligent/' The reliance on this

language which is italicized in appellant's brief

demonstrates the misconstruction of the Court's

charge, as pointed out above. Also as stated in that

case it was a question for the jury whether in obey-

ing the foreman's orders the plaintiff was unneces-

sarily exposed to danger and risk. In the instant

case the trial court left these same questions to the

jury (R. 367). No rule of law stated in this above

case was violated.

In Nordlund v. Lewis & Clark R. Co., 141 Or. '83,

91, 15 P. (2d) 980, 983 (App. Brief, p. 18), the Ore-

gon court was dealing with an instruction to the

jury that the defense of assumption of risk was not

in the case. The defendant against whom a verdict

was rendered was not contending that the instruc-

tion given was incorrect, but charged that it was

abstract because defendant's answer did not allege
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this defense. In holding that the instruction was not

an abstract one the court expressed itself as quot-

ed by appellant.

Appellees do not take issue with the statement of

the Oregon court in the Nordlund case or the other

Oregon decisions cited by appellant that assumption

of risk, negligence of a fellow servant, and contri-

butory negligence are not defenses under the Em-

ployers' Liability Act. The Act still requires, how-

ever, that the plaintiff prove negligence on the part

of defendant, and the Act has not changed the rule

that the negligence charged must be proved by a pre-

ponderance of the evidence. Furthermore, the Act

has not, and cannot, alter the federal rule with re-

spect to the federal court's power to comment on the

evidence while instructing the jury.

Throughout appellant's brief it is contended that

the facts may have shown plaintiff guilty of con-

tributory negligence or assumption of risk, but

those defenses have been abolished. However, proof

of plaintiff's contributory negligence is not proof of

defendant's negligence. Conduct of plaintiff which

suggests contributing negligence upon his part does

not prove negligence of the defendant. Defendant's

negligence is not to be assumed because plaintiff

was negligent. In the Oregon decisions cited by ap-

pellant when the Supreme Court of Oregon was dis-

cussing contributory negligence of plaintiff, an ap-

pellate court was reviewing cases wherein the ver-

dict of the jury had found the defendant guilty of
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negligence. In the instant case the trial court was

dealing with the evidence and the question of

whether or not the plaintiff had proved defendant's

negligence by a preponderance of the evidence. The

same observation applies to appellant's argument

that assumption of risk is not a defense.

The cases from other jurisdictions (other than

Oregon) have no bearing on the question involved.

Counsel for appellant have merely chosen language

Avhich they view as favorable from these decisions.

Rather than discuss same, appellees request this

Court to examine the full opinions because a mere

reading of same will disclose that they have no

bearing on the propriety of the instruction involved.

In considering the statement designated Specifi-

cation of Error II, what has been already stated ap-

plies with equal force. The desperation of counsel

for appellant to find error in the trial court's in-

structions is clearly shown by this specification.

Here we find an excerpt of the charge of the trial

court that is not even a complete sentence. The re-

mainder of the sentence is omitted and indicated by

astericks (App. Brief, p. 25). Counsel for appellant

in this instance are not merely making a hypercriti-

cal criticism of the instruction of the court, but

have gone further and distorted the expression of

the court.

The trial court was dealing with the question

of plaintiff's proof, by a preponderance of the evi-
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dence, of the specific charge that defendants were

negligent in not securing the upper log before at-

tempting to put the choker around the lower log.

The trial court was again calling to the attention

of the jury the evidence referred to above that plain-

tiff, an experienced logger, had placed his hand on

it and it looked perfectly safe to him, and the situ-

ation previously referred to which suggested an un-

avoidable accident and the absence of proof as to

why the log fell. The Court then continued, calling

the jury's attention to the rule of Van Norden v. Mc-

Vormick, supra, and that in considering plaintiff's

proof of this specification of negligence (R. 368) :

"the question is whether in the general su-

pervision of this work, without regard to detail

of a particular situation in which an experi-

enced woodsman was engaged, the company did
neglect every device, care and precaution."
(Emphasis ours.)

This quoted language is the remainder of the sen-

tence omitted by appellant in its Specification of

Error II.

The entire argument of counsel for appellant

(App. Brief, p. 26) is based upon their interpreta-

tion of this statement of the trial court as an in-

struction of law that defendant would only be negli-

gent in this particular if it was obvious that the

log should have been secured. That this is their in-

terpretation is shown by the statement in Appel-

lant's Brief, p. 33

:
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"* * * this was but another way of telling

them that if the danger was not obvious, then
the defendants would not be guilty of negligence
in failing to secure the log."

We submit that such an interpretation is a dis-

torted one and ignores the complete thought ex-

pressed by the trial court. It ignores the statement

by the trial court, conveniently omitted by counsel

for appellant. A fair reading of the whole sentence

indicates that the judge was not saying that defend-

ant could be found negligent only if the defect was

obvious, but that in considering whether the defend-

ant was negligent in failing to secure the log, the

jury should consider the conduct of the defendant in

the general supervision of the work to determine

whether or not the ''company did neglect every de-

vice, care and precaution." This was the duty of

care imposed by the Employers' Liability Act. The

court, in fact, suggested to the jury that defendant

may have been negligent in this particular. How-

ever, the court was mindful of the rule of Van Nor-

den v. McGormick Lumber. Co., supra. As a matter

of fact the statement was favorable to plaintiff,

because the fact that it was obvious that the log

should have been secured would indicate negligence

on the part of the plaintiff who was engaged in

this detail of the work, rather than the defendant,

as suggested by the court.

At page 33 of their brief, counsel for appellant

state

:
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"At the very least, the question for the jury

to determine was whether, taking into consid-

eration all the evidence in the case, the position

of the logs, the knowledge of the defendants
through their foreman or otherwise, etc., the

defendants in the exercise of the high degree of

care imposed upon them under the Employers'
Liability Act should have secured the log in or-

der to have protected the plaintiff from injury."

This statement, although correct when considered

from the standpoint of the plaintiff alone, omits the

consideration of factors to which defendant also was

entitled, namely, the rule of the Van Norden case,

the conduct of the plaintiff, and the evidence which

showed it was mere speculation as to why the log

fell. The fact that the trial court did not comment

in terms most favorable to the plaintiff does not

constitute error since the law was correctly stated,

the jury being correctly instructed that the company

must exercise "every device, care and precaution."

With reference to Specification of Error III,

again we find counsel for appellant treating a com-

ment or expression of opinion by the court as an

instruction on a rule of law. The court did not pre-

clude the jury from finding defendant negligent for

failure to inspect. The court stated (R. 368) :

"It is doubtful if he can charge to the de-

fendant a failure to inspect."

Counsel for appellees repeat again that the charge

of the judge at this time was dealing with the ques-
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tion of plaintiff's proof by a preponderance of the

evidence. The state of the evidence, the nature of

the work, the fact that plaintiff himself was an ex-

perienced woodsman, and the rule of the Van Nor-

den case, matters discussed above, apply to a proper

consideration of this excerpt of the judge's charge.

The judge's comment was similar to his comment

on the first specification of negligence. That is, that

in view of the fact that plaintiff, an experienced

logger engaged in the detail of the operation of

choking logs, inspected the log and it looked safe to

him, it is doubtful that he could charge defendant

with negligence in this regard. The court was ex-

pressing his opinion that plaintiff's proof was weak

as to this charge of negligence. With reference to

this allegation of negligence, we are not dealing

with the inspection imposed by the first part of

Section 49-1701, Oregon Code 1930, as to rope, gutta

percha, metal, glass and other materials. The duty

of defendant in the instant case arose by reason of

the "and generally" clause of said section of the

Act imposing the duty to use "every device, care

and precaution". Therefore, the question of defend-

ant's duty to inspect and its failure to do so, like

the other charges of negligence, was to be deter-

mined by a consideration of the conduct of the de-

fendant in the general supervision of this work

rather than from its' minute supervision of a detail

of the work plaintiff was hired to do. As pointed

out above with reference to the other specifications
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of error, the statement of the court must be read in

the light of the whole charge from which this ex-

cerpt is taken.

Throughout their argument in support of this

Specification of Error, counsel for appellant treat

this statement by the court as an instruction of law

to the effect that the inspection by the plaintiff

"was sufficient to relieve the defendants from exer-

cising the high degree of care in inspecting the logs

as was cast upon them b}T the Employers' Liability

Act" (App's. Brief, p. 35). In treating this state-

ment as an instruction of law, counsel for appellant

are closing their eyes to instructions on the law

which the trial court gave, and which are set out in

the Transcript of Record.

After the court made his complete statement

with reference to the specifications of negligence

he instructed the jury on the law, defining defend-

ant's duty to inspect as follows (R. 369 ) :

"* * * The duty imposed by the Employers'
Liability Act is absolute and is not delegable

at all. In other words, that duty remains with

the company at all times during this operation,

and they cannot avoid it by saying it was dele-

gated to someone who did not carry it out; in

other words, the duty exists at all times during
the time that the work is going on ; the duty is

required by statute." (Emphasis ours.)

In view of this emphatic, clear and unequivocal

language by the court, how can counsel for appel-

lant seriouslv contend that the trial court instructed
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the jury that the inspection by plaintiff relieved

defendant from this duty? The instruction by the

court, set out above, is practically identical with

the statement of the rule quoted and contended for

by appellant at p. 35 of his brief. This specification

of error shows clearly that counsel for appellant

have extracted excerpts of a general charge of the

trial court wherein the judge was commenting on

the evidence and assigned same as erroneous in-

structions on the law, but, at the same time and for

the convenience of making an argument, have wholly

ignored the instructions of law which the Court

did give.

It is submitted that His Honor, Judge Fee, prop-

erly instructed the jury on the duties imposed upon

the defendant company and that the statements he

made, which appellant cites as error, were well

within the power reposed in him as a federal trial

judge. At no time were his statements argumenta-

tive and at no place in his charge did he take from

the jury any of the specifications of negligence.

Furthermore, to be sure that the high degree of

care imposed upon defendant by the Act was not

understated, he gave the following instruction, at

the close of his regular instructions (R. 380, 381) :

"I think there may have been a point that
I did not bring out there, gentlemen. In con-
sidering the question of the negligence of a de-

fendant, you are instructed that defendants
were obligated by the Employers' Liability Act
to use every care and precaution practicable to
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be used for the protection and safety of life and
limb of the plaintiff, without any limitation

other than practicability. In other words,

the defendants were required to use every care

and precaution practicable to be used for the

protection of the plaintiff, even though the effi-

ciency of said operation may have been impaired
by the use thereof. Therefore, if .you find that

the defendants failed to use every practicable

care and precaution for the protection and safe-

ty of life and limb of the plaintiff in any of

the particulars set forth in the complaint, and
such failure proximately resulted in injury to

the plaintiff, your verdict, subject to the other

instructions that I have given you, should be for

the plaintiff, even though you further find such

an additional practicable care and precaution

might have impaired the efficiency of the opera-

tion in some degree. That applies to all the spe-

cifications in the plaintiffs complaint , includ-

ing the one relating to a rigging slinger." (Em-
phasis ours.)

The giving of this instruction at this time may

be said to have emphasized in favor of the plaintiff

defendant's burden under the Act. It again told the

jury of the high degree of care which defendant

owed plaintiff, and the court specifically told the

jury that it applied to any and all the specifications

in plaintiffs complaint. Furthermore, it contained

a statement of law even more favorable to plaintiff

than plaintiff was entitled to. The court said that

defendants were required to use "every care and

precaution practicable to be used for the protection

of the plaintiff, even though the efficiency of said

operation may have been impaired", and if the jury

find that defendant's failure to do so proximately
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resulted in injury to the plaintiff the verdict should

be for the plaintiff, "even though you further find

such an additional practicable care and precaution

might have impaired the efficieney of the operation

in some degree." This was more favorable to plain-

tiff than the provision of the Act. See Section 49-

1701, Oregon Code 1930.

C. Analysis of the Judge's Charge

Containing Specification of Error IV.

The Fourth Specification of Error is the court's

statement to the jury as follows (Appellant's Brief,

p. 11) :

" 'Now, the result of that is that if you
should find that the plaintiff himself did cer-

tain acts which were the sole cause of the acci-

dent, then you could not find that any act of

negligence on the part of the defendant was the

proximate cause of the injury, even though you
find that the defendant had been negligent' ( K.

370, 371)."

Here again appellant has assigned as error an

excerpt of the judge's statement, omitting and ignor-

ing what preceded and what followed same. The

court instructed the jury on proximate cause as

follows (R. 370) :

"Now, proximate cause is the dominant
cause from which injury follows as a direct,

immediate and natural consequence.

"If common experience does not show the

negligence complained of and the resulting
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damages to be natural in consequence, and the

injury does not in the ordinary course of events

follow the act complained of, then the act com-
plained of and the injury are not sufficiently

connected as cause and effect for the act com-
plained of to be the proximate cause of the in-

jury. To be the proximate cause of injury the

act complained of must have directly produced
the injury and it must have been the cause with-

out which the accident could not have hap-
pened."

This was the definition of proximate cause as given

by the court. It has been approved by the Oregon

Supreme Court and in fact was taken from the

statement of that court in the case of Brady v. Ore-

gon Lumber Co., 118 Or. 15, 20, 245 P. 732.

Had the trial court stopped at the end of the last

quotation, counsel for appellant evidently would

find no fault Avith the court's instruction since they

did not challenge same. Counsel for appellant must

therefore concede the instruction defining proximate

cause was correct.

Having defined "'proximate cause'' the court de-

sired to illustrate its meaning to the jury. In doing

so it held up in contrast acts of the plaintiff himself

which were the ''sole" cause of the accident, and

"any*' act of the defendant Avhich was the proximate

cause. The trial court was mindful of the rights of

the plaintiff; the acts of the plaintiff himself must

be the sole cause, not a contributing cause. This lan-

guage recognizes that contributory negligence of

the plaintiff was not a defense. Defendant was not
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to be relieved of liability if any act of the defendant

and the acts of the plaintiff combined to cause the

accident, but only if the acts of the plaintiff him-

self was the sole cause. As long as some act of the

defendant was involved in proximately causing the

accident the defendant could not be relieved of li-

ability. This is the meaning of the language of the

court when fairly read.

The court properly told the jury that if the

plaintiff himself did certain acts which were the

sole cause the defendant was to be relieved not be-

cause it may not have been negligent, but because

its negligence would not be the proximate cause.

Mere proof of defendant's negligence does not en-

title plaintiff to recover. The plaintiff must go

further and prove that the negligence complained

of was the proximate cause of plaintiff's injuries.

Chambers v. Everding & Farrell, 71 Or. 521, 143 P.

616. The elimination of the defense of contributory

negligence does not relieve the plaintiff of this duty,

because the basis of the action includes not merely

negligence on the part of the employer, but also a

causal connection between the negligence charged

and the injury sustained. Northern Pacific Ry. Co.

v. Berven, 73 Fed. (2d) 687. Furthermore, as stated

in Louisville & N. R. Co. v. Davis, 75 Fed. (2d) 849

851, cert, denied 296 U.S. 603, 56 S. Ct. 119, a case

involving the Federal Fmployers' Liability Act:

"It has long been settled in this court, fol-

lowing Great Northern Railwav Co. v. Wiles,
240 U.S. 444, 36 S. Ct, 406, 60 L. ed. 732, that
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even in the presence of the defendant's negli-

gence a plaintiff's own conduct may be such as

to become the sole proximate cause of the in-

jury. McCalmont v. Pennsylvania R. Co. (C.C.

A), 283 F. 736; Southern R. Co. v. Hvlton (C.

C.A.), 37 F. (2d) 843; Pere Marquette R. Co.

v. Haskins (C.C.A.), 02, F. (2d) 806; Orton v.

Pennsylvania R. Co. (CCA.), 7 F. (2d) 36;

Bobango v. Erie R. Co. (CCA.), 57 F. (2d)
667."

Counsel for appellant contend that this instruc-

tion was erroneous because if plaintiff did certain

acts which were the sole cause of the accident while

under orders of defendant's foreman, plaintiff could

recover. Such contention must assume some negli-

gence on the part of defendant in the orders

given or the place where plaintiff was working.

Such negligence on the part of the defendant was

left to the jury and was not eliminated by the

court's charge. In the sentence following that speci-

fied as Error IV, the Court said

:

"If, on the other hand, you find that any act of

negligence upon the part of the defendant was
the proximate cause of the injury, as I have
defined to you, then you will find for the plain-

tiff upon that issue and you will then take up
the other questions which I have to suggest

to you." (R. 371.)

The words ''any act of negligence on the part of

the defendant" included the negligence of defend-

ant in compelling plaintiff to work in a place of

danger.

In making this Assignment of Error counsel for
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appellant are again engaging in a hypercritical

criticism of the language used by the judge and

ignoring the complete charge of the court. Further-

more, the court, which was merely illustrating the

definition of "proximate cause" already given, used

the words "that the plaintiff himself did certain

acts which were the sole cause." The use of the word

"himself" following the word "plaintiff" was a

limitation upon the "acts" to be considered. It

means the free, voluntary acts of the plaintiff. It

eliminates as acts of plaintiff that which was done

under orders or compulsion. And when the sentence

of the charge attacked by appellant is read with the

sentence which follows, wherein the court tells the

jury to find for the plaintiff on this issue (proxi-

mate cause) if "any act of negligence upon the part

of the defendant was the proximate cause", it is

apparent that the court was not ignoring as negli-

gence of the defendant any orders of the defendant

which violated the standard of care required by the

Employers' Liability Act as contended in Appel-

lant's Brief at p. 45.

The contention counsel for appellant is making

would tie the tongue of the court in the use of the

English language. Not merely every thought ex-

pressed, but practically every word used would have

to be qualified and explained to the extent that in-

stead of being helpful the court's charge would be

confusing. This may be illustrated by a hypercriti-

cal construction of the sentence following that

charged as error (R. 371), Avherein the court stated
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that "If, on the other hand, you find that any act

of negligence upon the part of the defendant" etc.

Removing this sentence from the complete charge to

the jury, a defendant could claim that it is erroneous

because it was not restricted to any act of negli-

gence "charged in plaintiff's complaint.
,,

This is

the type of criticism employed by counsel for appel-

lant and should be condemned by appellate courts.

In the case of S. 8. Kresge v. McCallion, 58 F.

(2d) 931, 934, defendant followed the same method

as appellant in this case of attacking an excerpt

from the trial court's charge. In overruling appel

lant's contentions, the court said:

"It is not difficult to destroy almost any charge
by isolating certain limited expressions there-

in, but the charge must be considered as a whole
with the view of determining the impression
conveyed thereby to the jury."

See also the case of Clark v. Remington, 55 F.

(2d) 48, 50, wherein the plaintiff likewise picked out

a single sentence from the court's charge.

Counsel for appellees also call this Court's at-

tention to the case of 8torla v. 8. P. & 8. Trans. Co.,

13 l

6 Or. 315, 330, 297 P. 367, 298 P. 1065, wherein

the appellant attempted to show error in an instruc-

tion by resorting to a hypercritical construction of a

portion thereof. The Supreme Court of Oregon ably

disposed of the appellant's contention by analyzing

the language of the instruction with reference to

the pleadings and the evidence. Upon a petition for
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rehearing the following observation was made which

applies with equal force to the contentions of appel-

lant in the instant case:

"In construing the meaning of an instruc-

tion the literalities of language may be disre-

garded, and the instruction should be construed
in the manner in which it must have been under-

stood by the jurors, as practical men, in the
light of the other portions of the charge, the evi-

dence, the issues asserted during the course of

the trial, and the circumstances of the trial.

If the instruction is capable of supporting two
meanings, one being the result of the ingenuity
of counsel expended at leisure and the other the

meaning which the jurors obviously must have
placed upon it, the former will be discarded and
the latter will be accepted as the proper one."

D. Instructions Must be Considered as a

Whole and Read Together.

The rule is well settled in the federal courts that

the charge as a whole is to be considered and not

some isolated portion of it. Valley Shoe Corp. v.

Stout, 98 F. (2d) 514, 520; American Glycerine Co.

v. Cason Oil Co., 98 F. (2d) 479, 487 ; George v. Wise-

man, 98 F. (2d) 923, 929. In Metropolitan Life Ins.

Co. v. Armstrong, 85 F. (2d) 187, 194, the Court said,

in considering an instruction of the judge, a portion

of which was excepted to by appellant

:

"It is elementary that the charge to the jury
must be considered as a whole, rather than to

search for technical defects, verbal inaccuracies
or insufficiencies, which may appear in indi-

vidual instructions or portions thereof when
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examined apart from the context and the other

parts of the charge. S. S. Kresge Co. v. McCal-
lion (CCA. 8), 58 F. (2d) 931; Travelers' Ins.

Co. v. Schenkel (CCA. 8), 37 F. (2d) 254;

Zurich General Accident & Liability Ins. Co. v.

O'Keefe (CCA. 8), 64 F. (2d) 768; Prvor v.

Strawn (CCA. 8), 73 F. (2d) 595."

This rule also prevails in the State of Oregon as

disclosed in the decisions of the Supreme Court of

that State. In Rayourn v. Day. 126 Or. 135, 149,

268 P. 1002, 1007, the Court said:

"* * * It is well settled that instructions are to

be considered as an entirety, and that an appel-

lant cannot dissect the mass of instructions, and
finding a paragraph which displeases him, ask

the court to blindfold its eyes to all of the re-

maining portions and pass upon the one sen-

tence alone."

See also Grammer v. Wiggins-Meyer Steamship Co.,

126 Or. 694, 703, 270 P. 759, 762 ; Bank of California

etc. v. Portland H. & W. Co., 131 Or. 123, 134; 282

P. 99 ; Mathews v. City of LaGrande, 136 Or. 426,

439, 299 P. 99. In this last case the Supreme Court

of Oregon said

:

"It is Hornbook law that the court's instruc-

tions are to be read and considered as a whole,

and if found correct to such a degree that they

fully and fairly present the matters at issue to

the jury, the verdict of the jury, based thereon

and on the evidence in the case, will not be

disturbed."

In most of these cases it is the defendant who is ap-

pealing from a judgment based upon the verdict of



48 LUTHER B. LYNCH VS.

a jury, and the defendant is the one contending that

the instruction was erroneous and the jury was mis-

directed. It is submitted that the above rule should

apply with equal effect against disturbing a verdict

of the jury in favor of the defendant.

CONCLUSION

It is submitted that the record reveals that no

error was committed by the trial court in his charge

to the jury. The first three specifications of error

are excerpts taken from the general charge of the

trial court dealing with the specific acts of negli-

gence alleged in the complaint, and were not in-

structions of law, but the trial court's comment on

the evidence with reference to plaintiff's proof.

Such statements were well within the discretion and

power of a federal trial judge. The record shows

that the jury was properly instructed upon the law

applicable to the case. Furthermore, the court

clearly and specifically instructed the jurors that

they were the sole and exclusive judges of the facts

in the case. The fourth specification of error is like-

wise without merit and is a hypercritical criticism

of a single sentence extracted from a complete charge

which when read in its entirety contains a correct

statement of the law.

An examination of the Transcript of Kecord be-

fore this Court shows that the plaintiff had a fair

trial, and that the issues presented were properly

submitted to a jury by a judge who was fair and im-
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partial. The complete charge of the judge fails to

disclose any prejudicial error justifying a reversal

of this case.

In closing, we invoke the application of Section

269 of the Judicial Code as amended, 28 U.S.C.A.,

Sec. 391, as interpreted and applied in Valley Shoe

Corporation r. Stout, 98 F. (2d) 514, 520:

"Since the enactment of that statute, the
rule of this court has been that unless an appel-
lant can show from the entire record the denial

of some substantial right, there will be no re-

versal. Kich v. United States, 8th Cir., 271 F.

566, 570; Morgan v. United States, 8th Cir., 98
F. (2d) 473, opinion filed August 9, 1938; Auto-
mobile Underwriters of Des Moines, Iowa v.

Bloemer, 8th Cir., 94 F. (2d) 474, 477; Little v.

United States, 8th Cir., 93 F. (2d) 401, 407,

order denying certiorari, 303 U.S. 644, 58 S. Ct.

643, 82 L. ed. . . . ; Goldstein v. United States, 8th
Cir., 63 F. (2d) 609, 614; Miller v. United States,

8th Cir., 21 F. (2d) 32, 36-38.

"In Berger v. United States, 295 U.S. 78, 82,

55 S. Ct. 629, 631, 79 L. ed. 1314, the Supreme
Court said: 'Evidently Congress intended by
the amendment to section 269 to put an end to

the too rigid application, sometimes made, of

the rule that error being shown, prejudice must
be presumed; and to establish the more reason-

able rule that if, upon an examination of the

entire record, substantial prejudice does not

appear, the error must be regarded as harm-
less'."

And we conclude with the concluding statement of

the court in that case

:
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"An examination of the entire record in this

case has satisfied us that the plaintiff has failed

to show the denial of any substantial right, and
that it affirmatively appears from the whole
record that no prejudicial errors affecting the
substantial rights of the plaintiff were com-
mitted by the court below."

We respectfully submit that the judgment ap-

pealed from should be affirmed.

Respectfully submitted,

E. L. MoDOUGAL,
RANDALL S. JONES.
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APPELLANT'S PRELIMINARY STATEMENT

The main propositions urged by appellees in their

brief is that the appellant, in raising the objections to

the instructions of the trial court referred to in appel-

lant 's brief, has (1) "ignored entirely the powers and

duties of a federal judge in performing his function of

presiding at a trial and instructing a jury, '

' and (2) that

the appellant has taken certain excerpts from the court's

instructions and treated them as if they constituted the

complete instructions on the law to be applied, "ignor-

ing completely the rest of the trial court 's instructions,

and thereby violating the cardinal principle of testing



the judge's charge in its entirety." (Appellees' Brief,

page 4.)

Appellees have divided the argument in their brief

into four main headings, which headings are lettered

"A," "B," "C" and "D" respectively. We shall reply

to each of said divisions separately.

I.

REPLY TO APPELLEES' SUBDIVISION "A"

(Appellees' Brief, page 5.)

This subdivision deals entirely with the functions,

powers and duties of a federal judge presiding at the

trial and instructing the jury.

Appellees (Brief, page 6) call attention to the fact

that a federal judge presiding at a jury trial is not to be

considered a mere umpire of litigation between the

parties, but that, on the contrary, "His function is more
positive * * * and a duty exists upon him to direct and

superintend the trial."

Before examining the cases cited by appellees in

support of their position, let us see what the limita-

tions are upon the functions of a federal judge in pre-

siding at a jury trial.

Chief Justice Hughes, in the case of Quercia v.

United States, 289 U. S. 466, 470; 53 S. Ct. 698, in dis-

cussing the power of a federal judge to comment on the

evidence in a jury trial, said

:

"This privilege of the judge to comment on the

facts has its inherent limitations. His discretion



is not arbitrary and uncontrolled, but judicial, to

be exercised in conformity with the standards gov-
erning the judicial office. In commenting upon tes-

timony he may not assume the role of a witness.

He may analyze and dissect the evidence, but he
may not either distort it or add to it. His privilege

of comment in order to give appropriate assistance

to the jury is too important to be left without safe-

guards against abuses. The influence of the trial

judge on the jury 'is necessarily and properly of
great weight' and 'his lightest word or intimation
is received with deference, and may prove con-
trolling/ This Court has accordingly emphasized
the duty of the trial judge to use great care that
an expression of opinion upon the evidence ' should
be so given as not to mislead and especially that it

should not he one-sided' ; that 'deductions and
theories not warranted by the evidence should be
studiously avoided'." (Emphasis ours.)

What was said by Chief Justice Hughes in the fore-

going case is but a recognition of certain principles that

had been enunciated in the earlier case of Starr v.

United States, 153 U. S. 614, 624, 625 ; 14 S. Ct. 919.

In the latter case, Chief Justice Fuller, in speaking for

the court, said

:

"It is true that in the Federal courts the rule

that obtains is similar to that in the English courts,

and the presiding judge may, if in his discretion he
think proper, sum up the facts to the jury ; and if

no rule of law is incorrectly stated, and the matters
of facts are ultimately submitted to the determina-
tion of the jury, it has been held that an expression
of opinion upon the facts is not reviewable on
error. * * * But he should take care to separate the

law from the facts and to leave the latter in

unequivocal terms to the judgment of the jury as

their true and peculiar province. M'Lanahan v.



Universal Insurance Co., 1 Pet. 170, 182. As the

jurors are the triers of facts, expressions of opinion
by the court should be so guarded as to leave the

jury free in the exercise of their own judgments.
They should be made distinctly to understand that

the instruction is not given as to a point of law by
which they are to be governed, but as a mere opin-

ion as to the facts to which they should give no more
weight than it was entitled to. Tracy v. Swarthout,
10 Pet. 80, 96; Games v. Stiles, 14 Pet. 322. The
same rule prevails in the courts of many of the

states, and in the charge in Commonwealth v. Self-

ridge, referred to by the court below, these views
were expressed upon the subject: 'As to the evi-

dence, I have no intention to guide or interfere

with its just and natural operation upon your
minds. I hold it the privilege of the jury to ascer-

tain the facts, and that of the court to declare the

law, to be distinct and independent. Should I

interfere, with my opinion, with the testimony in

order to influence your minds to incline either

way, I should certainly step out of the province of

the judge into that of an advocate. All that I can
see necessary and proper for me to do in this part of

the cause, is to call your attention to the points or
facts on which the cause may turn, state the promi-
nent testimony in the case which may tend to estab-

lish or disprove these points, give you some rules by
which you are to weigh the testimony, if a con-

trariety should have occurred, and leave you to

form a decision according to your best judgment,
without giving you to understand, if it can be
avoided, what my own opinion of the subject is.

Where the inquiry is merely into matters of fact,

or where the facts and law can be clearly discrimi-

nated, I should always wish the jury to leave the

stand without being able to ascertain what the

opinion of the court as to those facts may be, that

their minds may be left entirely unprejudiced to

weigh the testimony and settle the merits of the



So the Supreme Court of Pennsylvania says

:

'When there is sufficient evidence upon a given
point to go to the jury, it is the duty of the judge
to submit it calmly and impartially. And if the
expression of an opinion upon such evidence be-

comes a matter of duty under the circumstances
of the particular case, great care should be exer-

cised that such expression should be so given as
not to mislead, and especially that it should not be
one-sided. The evidence, if stated at all, should be
stated accurately, as well that which makes in

favor of a party as that which makes against him

;

deductions and theories not warranted by the evi-

dence should be studiously avoided. They can
hardly fail to mislead the jury and work injustice.'

Burke v. Maxwell, 81 Penn. St. 139, 153. See also 2

Thompson on Trials, Sees. 2293, 2294, and cases

cited." (Emphasis ours.)

This court has also acquiesced in the views expressed

in the foregoing case. Thus in San Pedro, L. A. & S. L.

R. Co. v. Thomas, (C. C. A. 9), 187 Fed. 790, 792, the

court said

:

1
' In the exercise of sound discretion a court may.

aid a jury, by explaining the evidence in a way to

show the bearing of proved facts upon the issues

to be determined; but instructions designed to

guide to a conclusion favorable to either party are
apt to restrict the freedom of jurors in the exercise

of their own reasoning faculties, and thereby en-

croach upon their right to place their own estimate
upon the importance of evidentiary facts."

All that was held in the case of United States v.

Philadelphia & Reading Railroad, 123 U. S. 113, 114,

8 S. Ct. 77, referred to on pages 6 and 7 of appellees'

brief, is that a federal judge may comment on the evi-

dence and give his opinion upon questions of facts. The
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trial judge in the present instance, as we will hereafter

show, went much farther than that.

It will be observed from the case of Vicksburg &
Meridian R. Co. v. Putnam, 118 U. S. 545, 553, 7 S. Ct. 1,

2, quoted from by appellees on page 7 of their brief,

that a federal judge may comment on the evidence, pro-

vided "no rule of law is incorrectly stated." We will

show in its proper place in this brief, that in the pres-

ent case the trial judge incorrectly stated rules of law.

What was said in the case of Capital Traction Company
v. Hof, 174 IT. S. 1, 13, 14, 16, 19 S. Ct. 580, 585, as

shown on pages 8 and 9 of appellees ' brief, is practically

to the same effect as what was said in the Putnam case

referred to above.

In the case of Young v. Corrigan, 208 U. S. 431, re-

ferred to on pages 9 and 10 of appellees' brief, it was

merely held (Syll. 6) that "the court properly charged

that it was proper for the jury to consider plaintiff's

failure to call her mother as a witness and draw such

inferences as were reasonable from the circumstances

because of such failure." The trial court in the present

instance, as we will hereafter show, certainly went far

beyond anything that was sanctioned by the foregoing

case.

The case of dwell v. Benson, 285 IT. S. 22, 61,

52 S. Ct. 285, 296, referred to on pages 10 and 11 of ap-

pellees ' brief, was a suit in equity. In that case the court

merely made the general observation that a jury trial in

the federal courts, is a trial by a jury "in the presence

and under the superintendence of a judge empowered

to instruct them on the law and to advise them on the

facts." Certain other cases are cited by appellees on
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page 11 of their brief to the same effect.

On page 12 of their brief, appellees cite the cases of

Barrett v. Virginian Railway Co., 250 U. S. 473, 476,

39 S. Ct. 540, 541, and Herron v. Southern Pacific Co.,

283 U. S. 91, 92, 51 S. Ct. 383, to the effect that "when-
ever in the trial of a civil case, it is clear that the state

of evidence is such as not to warrant a verdict for a

party, and that if such verdict were rendered, the other

party would be entitled to a new trial, it is the right and
duty of the judge to direct the jury to find according

to the views of the court." In view of the fact that there

is substantial evidence in the record in the present case

to support all of appellant's charges of negligence, we
do not see what application the rules laid down in the

said cases cited by appellees have to the case before us.

Appellees (Brief, page 12) also urge upon the court

the rule recognized in Roedegir v. Phillips, 85 P. (2d)

995, to the effect that in the federal courts there exists

a broad exercise of discretion in the trial judge to set

aside a verdict of a jury, when in his opinion the verdict

is contrary to the clear weight of the evidence. In the

present instance the trial court did not set aside any
verdict. However, the effect of his instructions, to which

appellant objected, was to direct the jury to bring in a

verdict in favor of defendants in connection with the

issues involved in said instructions. The court expressly

held in the Roedegir case, cited by appellees (page 996)

that a "Verdict can be directed only where there is no

substantial evidence to support recovery by the party

against whom it is directed," etc. There was certainly

substantial evidence in favor of the plaintiff in the

present instance to support the issues which in effect
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were withdrawn from the consideration of the jury by

the court's said instructions.

There are other cases cited by appellees in subdivi-

sion "A" of their brief which we will consider in dis-

cussing their subdivision "B".

In subdivision "A" of their brief, appellees' coun-

sel merely deal with general rules relative to the prerog-

atives of federal judges in jury trials. They attempt to

apply those rules to the charges of the trial court in-

volved in this appeal in later portions of their brief.

II.

REPLY TO APPELLEES' SUBDIVISION "B"

(Appellees' Brief, page 16.)

In this subdivision appellees' counsel give their

analysis of the charges of the trial judge contained in

appellant's Specifications of Error I, II and III.

After setting forth a portion of the charge of the

trial court (Appellees' Brief, pages 17-20), counsel for

appellees argue that "the statements assigned as error

were not the complete charge of the trial court and in

fact were not instructions on the law, but his comment

on the evidence * * *."

As a preface to what we shall say hereafter, we desire

to call the court's attention to what was said by this

court in the case of Sacramento Suburban Fruit Lands

Co. v. Parker (C. C. A. 9), 36 Fed. (2d) 926, 927. In

that case, Judge Rudkin, after criticising the argu-

mentative instructions of the trial judge and after citing



various federal decisions in support of his conclusion

that the said instructions were erroneous, said

:

"A majority of these cases were criminal, but
the right to a fair and impartial trial by jury ex-

tends to civil cases as well." (Emphasis ours.)

It is because we strongly feel that the instructions

of the trial court in this case deprived the appellant of

"a fair and impartial trial by jury" is the reason for

this appeal.

In connection with the insistence of appellee 's coun-

sel that the statements assigned as error by appellant

were not the trial court's "instructions on the law, but

his comment on the evidence," we desire to call atten-

tion to the statement of the trial court (R. 361) at the

beginning of his charge to the jury:

" * * * I have the power to suggest to you what
my idea is as to the determination of the questions

of fact. I can sum up the evidence in the case and
give you an idea. I do not intend to do that, gentle-

men, because you are competent judges of the

weight and value of the evidence."

Here we have the trial judge at the very beginning

of his instructions informing the jury in clear and

unequivocal language that he does not intend to com-

ment on the evidence. He informs them in positive and

direct language that he has confidence in their judg-

ment, and that he is going to leave the question of the

weight and value of the evidence exclusively to them.

The jury undoubtedly took the trial judge at his word.

As said in Quercia v. United States, supra : '

' The influ-

ence of the trial judge on the jury 'is necessarily and
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properly of great weight ' and his lightest word or inti-

mation is received with deference and may prove con-

trolling.
'

'

In view of the statement of the trial judge above re-

ferred to, can it be said that the jury understood that

the portions of the judge's instructions objected to by

appellant were merely comments on the evidence, and

not binding instructions on the law? We think not.

When lawyers have such a difficult time in determining

what is a comment and what is an instruction as to the

law (the law books are full of cases involving such in-

stances), what can be expected of the average layman

on the jury? This is especially true where, as in the

present instance, the trial judge expressly tells the

jury that he does not intend to make any comments on

the evidence "because you are competent judges of the

weight and value of the evidence. '

'

Neither do we feel that the effect of the court 's state-

ment was obviated by his subsequent statement (R.

362):

"You are the sole and exclusive judges of the

facts in this case, and even though you may have
some idea as to how I might determine the case if it

were left to me, it is your duty to decide it accord-

ing to your own lights and you need not follow me
in any suggestion of the way I would determine the

matters of facts in the case."

The foregoing statement was also made by the court

at the beginning of his instructions, and the jury may
well have understood therefrom that what the court

was referring to was possible comments previously

made by him during the trial of the case. This conclu-



11

sion is borne out by the statement of the court that the

jury were the sole judges of the facts and were to de-

termine the facts according to their own lights "even

though you may have some idea as to how I might deter-

mine the case. The court's language implies that he is

referring to some idea that the jury already may have

had at the time the court was speaking to them, not some
idea the jury may subsequently form by reason of some-

thing the judge might thereafter say.

Be that as it may, the court distinctly informed the

jury that he did not intend to comment on the evidence,

and nowhere thereafter in his instructions does he help

the jury by informing them that what he is saying is

merely his comment or his opinion. It was impossible

for the jury to separate any possible comment or opin-

ion of the court relative to the facts from his binding

instructions on the law.

Let us now consider appellant 's first Specification of

Error and determine whether it is merely the trial

judge's comment on the evidence, as contended by ap-

pellees, or was an instruction on the law.

The statement of the trial judge included in appel-

lant 's Specification of Error I was made while the court

was instructing the jury in connection with the first

charge of negligence set forth in plaintiff's amended

complaint (R. 366). This charge of negligence is as

follows

:

"In compelling plaintiff to work in and about

a place of great danger ; that is to say, immediately
under a log hanging in the precarious position

hereinbefore described.
'

'
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The court then calls the attention of the jury to the

evidence relative to whether plaintiff was ordered to

"Snare the lower log" (R. 366). Then after stating that

the Employers' Liability Act of Oregon does not con-

template that the employer supervise each detail of the

work (a question which we will consider hereafter),

the court advises the jury as follows, which is the matter

designated in appellant 's Specification of Error I

:

"Also into that question enters the suggestion

which I made to you a while ago that the plaintiff

apparently considered that the place was not one
of great danger himself. If that were the situation

he could hardly charge negligence to the defendant
for not knowing that the place was dangerous when
the plaintiff himself did- not think it was." (R.

367.)

Even though the foregoing could be held to be a

comment on the evidence, it was a prejudicial, one-sided

comment, and therefore, highly improper.

One of the vital issues in this case was whether the

defendant was negligent in requiring plaintiff to work

in a place of great danger. The court in the portion of

the instruction above referred to signals out one item

of the evidence, namely, the fact that plaintiff testified

that he put his hand on the log and it looked compara-

tively solid (R. 83) and he tells the jury in effect that

from that circumstance alone the plaintiff
'

' could hardly

charge negligence to the defendant for not knowing

that the place was dangerous.

"

The statement of the court ignores the evidence to

the effect that there were "lots of chunks and limbs" at

the place where the accident occurred (R. 87).
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The said statement ignores the evidence that plain-

tiff was acting under pressure in choking logs, as testi-

fied to by him (R. 62, 63) :

"Q. Why didn't you wait until the caterpillar

got back to have pulled that off ?

A. Well, we was supposed to keep that cater-

pillar going too.

Q. What do you mean, you were supposed to

keep the caterpillar going?

A. Well, we were supposed to have those

chokers set when they got back there, so as to be

ready to go out with another turn.

Q. Had you received any orders in that regard f

A. We had, and it was an established rule

among all the men.

Q. Who gave you those orders *

A. Well, the camp boss was the one that gave

us the orders.

Q. Who was the camp boss?

A. The camp boss ?

Q. Yes, who was he?

A. Mr. Wonsyld.

Q I believe you may take the stand now. Now
how much time did you have in the performing ot

the work of setting chokers for that caterpillar !

A Well, I figure he would, approximately, on

the average' make a trip every ten minutes, on the

average, and maybe we would get a couple ot

chokers set in there and they would come in, a turn,
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and would knock them off and we would have to

set them over, so, therefore, we was right on our
toes to keep them chokers set.

'

'

The said statement in question further ignores the

evidence relative to plaintiff 's acting at the time of his

injury upon the orders of Harpell, his immediate su-

perior (See appellant's first brief, page 20).

The statement of the court under consideration takes

a partial, one-sided view of the evidence, and, therefore,

even though it could be held to be merely a comment, it

is condemned by practically all the federal decisions.

As said by Chief Justice Hughes in the Quercia case,

supra, at page 470.

"This Court has accordingly emphasized the

duty of the trial judge to use great care that an
expression of opinion upon the evidence ' should be

so given as not to mislead, and especially that it

should not be one-sided.

"

This court has also taken the same view. Thus in the

case of Williams v. United States (C. C. A. 9th), 93 Fed.

(2d) 685, 692, Judge Garrecht, in speaking for the

court, said.

"A federal trial judge need not summarize the

evidence at all. But if he undertakes to do so, the

summary must be fair and adequate. The authori-

ties are agreed that it must not be onesided." (Em-
phasis ours.)

Also in the case of O'Shaughnessy v. United States

(C. C. A. 5th), 17 Fed. (2d) 225, 228, Circuit Judge

Walker said

:
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"General statements in the charge, to the effect

that the jury were at liberty to disregard the court's

views * * * and to base their verdict on their own
conclusions from the evidence, did not cure the fault

in the charge of a lack of impartiality in submitting
the evidence to the jury, or justify the court in

making one-sided recitals of evidence, or in fur-

nishing arguments in behalf of only one side of
issues as to which the evidence was conflicting."

(Emphasis ours.)

If the fault was not cured in the foregoing case by
the general statement of the court that the jury were at

liberty to disregard his views, it would be doubly so in

the present instance where the court informed the jury

that he was not going to comment on the evidence.

Again in Cline v. United States (C. C. A. 8th), 20

Fed. (2d) 494, 496, the court said

:

"Only the facts that might have a tendency to

weigh against the defendant were pointed out,

—

none that weighed in his favor were mentioned. If

the court feels that it is under duty to review the

facts for the purpose of aiding the jury in a correct

understanding of them, it must do so in fairness to

both litigants, and not state only the facts on one
side of the issue ;

* * *."

In discussing the question as to whether the defend-

ant compelled plaintiff to work in a place of danger, the

court did discuss the evidence bearing on the question of

whether Harpell, the foreman, ordered plaintiff to

"Snare the lower log" (R. 366) . However, when it came

to discussing the question of whether the defendant

was negligent in not knowing the place was dangerous,

the only circumstance referred to by the court (R. 367)

is the fact that plaintiff stated that before he went
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under the log he put his hand on it and it looked com-

paratively solid (R. 83). Based upon that circumstance

alone the court told the jury plaintiff "could hardly

charge negligence to the defendant for not knowing

that the place was dangerous," * * * (R. 367). The court

ignored entirely the other evidence above referred to

which was favorable to plaintiff and which should have

been weighed by the jury in determining whether the

defendants were negligent in not knowing the place was

dangerous. In this connection it was especially impor-

tant for the jury to have considered the testimony to

the effect that Harpell, the foreman, was at the logs in

question first and ordered plaintiff to come down and

bring two chokers, and when plaintiff got down there

Harpell ordered him to snare or choke the lower log

(See appellant's first brief, page 6). Under such cir-

cumstances, plaintiff would have had a right to assume

that Harpell had determined that the operation of snar-

ing the lower log was safe before ordering him to per-

form the task. This undoubtedly caused him to make
a less careful inspection of the log than if no order to

snare the lower log had been given. Further, in passing

on the question of whether the defendants were negli-

gent in not knowing the place was dangerous, the court

should have called the attention of the jury to the fact

that Harpell was at the logs and failed to testify that

he had made any inspection of them. The court should

also have called the attention of the jury to the evidence

showing the position of the logs and also to the evi-

dence showing that the upper log rolled off without any

outside force being applied. If the court was going to

comment on the evidence dealing with the question of

the negligence of defendant in causing the plaintiff to

work in a place of danger, all the circumstances above
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referred to should have been mentioned. Instead of

doing so, the court only refers to one circumstance,

namely, the fact that plaintiff apparently placed his

hand on the log and it looked comparatively solid to

him, and based on this circumstance alone, the court

tells the jury that plaintiff apparently considered the

place not one of great danger, therefore, "he could

hardly charge negligence to the defendant for not know-
ing that the place was dangerous" (R. 367). Under
such circumstances, even though it could be said that

the statement under consideration was merely a com-
ment on the evidence, it could not be sustained as it was
partial, one-sided, and in effect an argument in favor

of the defendant.

It is the sincere opinion of the appellant, however,

that the portion of the court's instructions under con-

sideration was not a mere comment or opinion on the

evidence, but was for all intents and purposes a binding

instruction on the law. It in effect told the jury that as

plaintiff apparently considered that the place was not

one of great danger himself (from the cursory exam-

ination made by him), he was not entitled to charge

negligence to the defendants for not knowing that the

place was dangerous. We feel that our interpretation of

the instruction before us is fully justified. How were

the jury to tell that the court was not instructing them
on a point of law when he told them that under the cir-

cumstances narrated, plaintiff "could hardly charge

negligence to the defendant for not knowing the place

was dangerous." If he intended his statement to be

merely an expression of opinion that was not binding

on them, then he should have told the jury so at the time

he gave the instruction.
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As said by the court in the case of Starr v. United

States, supra, (153 U. S. at page 625) :

"He (the judge) should take care to separate
the law from the facts and to leave the latter in

unequivocal terms to the judgment of the jury as

their true and peculiar province. * * * As the jurors
are the triers of facts, expressions of opinion by
the court should be so guarded as to leave the jury
free in the exercise of their own judgments. They
should be made distinctly to understand that the

instruction is not given as to a point of latv by
which they are to be governed, but as a mere opin-

ion as to the facts to which they should give no more
weight than it was entitled to." (Emphasis ours.)

In the present instance the court not only failed to

apprise the jury at the time the instruction in question

was given that it was a mere opinion as to the facts and

not an instruction on a point of law, but he had pre-

viously informed the jury that it was not his intention

to comment on the facts at all.

In the case of Tracy v. Swartwout, 35 U. S. 79, 9G, the

court had before it an instruction, the language of

which, in our judgment, was not as mandatory as the

one before us. Notwithstanding such fact the court said

:

"In the instruction under consideration, the

court say to the jury, that, 'admitting the merchan-
dise in question was only subject to an advalorem
duty of fifteen per cent, yet the circumstances
under which the dispute about the rate of duties

arose, ought not to subject the collector to the pay-
ment of more than nominal damages.' * * * This
language seems to be susceptible of but one con-

struction, and that is, that as the plaintiffs refused
to give the bond required by the collector, who
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acted in good faith, they ought to recover no more
than nominal damages. That the jury considered
this direction as controlling their verdict, is clearly

shown by the damages which they assessed. And,
indeed, it is not perceived how they could have given
any other effect to the charge/'

In the foregoing case, the court charged the jury-

that they "ought not" to do a certain thing. In the pres-

ent case, the trial court charged the jury that under the

circumstances narrated the plaintiff "could hardly"

charge negligence to the defendant. We do not feel that

the language used in the instruction considered in the

Swartwout case is any more binding than that used in

the instruction before us.

The instruction considered by the court in the case

of Nyback v. Champagne Lumber Co. (C. C. A. 7th),

109 Fed. 732, 737, is very similar to the one we now have

under consideration. In that case, Judge Woods said:

"In respect to the vital issue whether the hole

in the floor, into which the plaintiff stepped, should
have been guarded, the court, in the first instance,

said : 'Now I do not ivant to take that question from
the jury ; it is in the case ; and yet I hardly think
the jury will be warranted in finding that the mill

was not properly constructed, so far as the hole is

concerned;' and, on the return of the jury into the

court for further instruction, said :

' Well, the court

has told you on that point that I didn't think you
would be justified in finding from the weight of the

evidence in the case that the mill was faultily con-

structed, because the evidence on that question is

all on one side.' It is a question of law whether
given evidence is sufficient to justify a proposed
finding, and, to avoid misunderstanding, the court 's

first statement should have been accompanied with
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an explanation 'separating the law from the facts/
and giving the jury to understand that the opinion
expressed had reference only to the question of
fact, and that that question was submitted to them
upon evidence legally sufficient to support a verdict
either way. The final statement, though doubtless
not so intended, withdrew the question from the
jury. When the jury is told that the evidence is all

on one side, it is equivalent to an explicit direction

to find accordingly."

What is said by the court in the foregoing case is

equally applicable to the instruction before us. The
court in the present instance not only failed to separate

the law from the facts, but also failed to advise the jury

that any opinion expressed had reference only to the

question of fact. Further, when the trial court in the

present case called the attention of the jury to only

one item of evidence, which was adverse to plaintiff, and
told them in effect that that fact alone was sufficient to

authorize a finding against plaintiff on the issue in

question, the court in effect withdrew all the other evi-

dence on said issue from the consideration of the jury.

What the court did was equivalent to what was done by
the lower court in the Nyback case, namely, was equiva-

lent to telling the jury that the evidence is all on one

side on said issue and to find accordingly.

In the case of J. C. Shaffer & Co. v. West Tennessee

Grain Co. (C. C. A. 6th), 271 Fed. 820, 826, the court

instructed the jury to the effect that there were two

disinterested witnesses whose testimony tended to sup-

port the contention of the defendant, and that if the

jury believed them they ''would be warranted" in find-

ing the weight of evidence to be in favor of defendant.

The court, in holding that the instruction was erroneous

and prejudicial, said

:
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"While this additional charge was 'judicial and
dispassionate,' nevertheless it was not so carefully
guarded as to leave the jury free to exercise an
independent judgment. Nor was the jury given to

understand, unequivocally, that it was not bound
by the court's opinion. The effect of this charge
was to advise the jury to disregard proven facts and
circumstances * * *." (Emphasis ours.)

In the case of Wallace v. United States (C. C. A.

6th), 291 Fed. 972, 974, the court in referring to the

limitation upon the powers of federal judges in jury

trials, said

:

"While the charge here given carefully cau-
tioned, by repeated statements, that whatever the
judge said must be taken as an expression of his

opinion only, and was not binding upon the jury,

which was told that the responsibility rested on it

for deciding the disputed facts, yet on account of

the necessary effect of these * * * portions of the

charge, we must classify it with those which were
condemned by this court" in certain specified

cases."

In the case of United States v. Philadelphia & Read-

ing Railroad Co., cited on page 14 of appellees' brief,

the court expressly instructed the jury that whether

the government has proved mistake "is for you to de-

termine." The court then goes on to say that in its

judgment it would be unjust to so find, and ends up by

saying "In other words, while the court does not desire

to control your findings, but submits the question to

you, it is of opinion that you should not, under the cir-

cumstances, find for the plaintiff." There was nothing

in the instruction given in that case that would lead a

jury to believe that the court was giving a binding in-
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struction on the law. On the contrary, the court ex-

pressly told the jury that the question involved "is for

you to determine," and in the same instruction stated

that he did not desire to control their findings, but was
merely giving them his opinion. That is quite different

from the question before us, where the court, without

saying anything about the matter being his opinion,

calls the attention of the jury to a single item of evi-

dence, which is adverse to the plaintiff, and says if that

is the situation, plaintiff "could hardly charge negli-

gence to the defendant" in the particular specified.

Another case chiefly relied upon by appellee is St.

Louis, I. M. & S. Ry. Co., referred to on pages 14 and 15

of their brief. In that case the court informed the jury

that they had the power to render a verdict for one cent

or for $25,000. The court then stated "upon this point

you will probably have no difficulty, as the evidence

clearly shows negligence and consequent liability on

the defendant, though this is a question of fact exclu-

sively within your province to determine/' In the fore-

going instruction the court clearly informed the jury

that he was merely giving them his opinion on a ques-

tion of fact, and expressly told them that such question

of fact was exclusively within their province to deter-

mine. Nothing like that was said in the instruction be-

fore us, and the jury had no way of knowing what part

of the instruction was comment and what part was in-

struction upon the law.

On pages 14 and 15 of their brief appellees' coun-

sel, after referring to certain evidence to the effect that

plaintiff was an experienced woodsman and that plain-

tiff had put his hand on the log and that it had looked

comparatively solid or perfectly safe, goes on to say:
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"In view of this evidence and the fact that
plaintiff was inexperienced it was fair comment
for the jndge to say 'If that were the situation'

—

that is, if the jury found the facts to be that the
plaintiff, an experienced logger, did not consider
the place of great danger—'he could hardly charge
negligence to the defendant for not knowing that
the place was dangerous.' The court did not pre-
clude the jury from finding the defendant negli-

gent on this charge, but was expressing his opinion
that the evidence left it doubtful that the defendant
was negligent in this particular; that plaintiff's

proof was weak on this point."

The fallacy of the foregoing argument is disclosed

from the authorities we have heretofore cited in this

brief. In the first place, the court's summary was one-

sided and partial. In the second place there was no

separating of the law from the facts in said instruc-

tion. In the third place, the jury was not made distinctly

to understand that the instruction was not given as to

a point of law by which they were to be governed. In

the fourth place, the language of the instruction under

consideration is no stronger than the language of the

instruction in the case of Tracy v. Swartwout, supra,

where the court held that the words '

' ought not '

' in the

instruction were not mere expressions of opinion but

were mandatory in character.

On page 26 of their brief, we find appellees' coun-

sel making the following argument

—

"The jury in considering the high degree of

care imposed by the act had a practical matter be-

fore it. A corporation employer can only act

through its servants. Even assuming (though not

admitting same), that it was necessary for the de-
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fendant to have had some foreman or vice-princi-

pal specifically examine each log before directing

plaintiff to choke same, such examination and selec-

tion of the logs to be choked would have had to be

done by some human being, a man experienced in

the woods, and one in all probability very much
like the plaintiff. His examination would have been
similar to the plaintiff's, looking the log over and
placing his hand upon it and exercising human dis-

cretion and judgment as to whether it was safe."

In view of the testimony as to the position of the

logs at the time of the accident (appellant's first brief,

page 5), if plaintiff had ben a foreman, and had merely

made the cursory examination of the logs testified to by

him (R. 83) and if another employee of the defendants

had been injured by the fall of said logs in relying upon

plaintiff's examination, we feel that the court, in an

action by the injured employee, could almost have in-

structed the jury as a matter of law that under the cir-

cumstances the plaintiff had failed to exercise the high

degree of care for the protection of said employee re-

quired by the Employers ' Liability Act of Oregon.

On pages 27 and 28 of their brief, appellee 's counsel

state

:

"The judge's comment was judicious and fair

for another reason which was apparent to the judge
from the evidence. In an early part of his charge

the court stated as follows (R. 362) :

'There is a situation which I shall suggest to

you, and that is that the plaintiff in this case testi-

fied that before he attempted to choke this log he

put his hand upon it and it seemed firm to him, or

apparently—'comparatively,' I think, was the

work he used. You will remember that testimony.
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I am not trying to quote it just exactly, but you will

remember his testimony. Now, if that is the situa-
tion, gentlemen, it might be that the accident then
was without fault of any kind. It has not been out-
lined in the testimony or the evidence in this case as
to why this log fell, and I think that any inference
that is drawn as to why the log fell is pure specula-
tion, because I do not think that the evidence out-
lines any situation from which you could deter-
mine what was the cause of the fall of the log. '

'

'

When the trial judge informed the jury that

—

"I think that any inference that is drawn as to

why the log fell is pure speculation, because I do
not think that the evidence outlines any situation
from which you could determine what was the cause
of the fall of the log—

"

he was, in our judgment clearly in error. The testimony

in this case, in our opinion, clearly discloses that the

jury would have been justified in finding that the acci-

dent occurred by reason of the dangerous manner in

which the logs were lying.

The evidence discloses that the logs were forty feet

long (R. 60). The top log was two or three feet through

(R. 60, 247, 287). The lower log was two feet through

(R. 60)—maybe eighteen or twenty inches, something

like that (R. 246). The lower log was smaller than the

upper (R. 60, 246, 287). The uphill ends of the two logs

that fell off at the stump were from five to eight feet

apart (R. 83, 220, 277). The logs were not quite parallel.

The downhill end of the upper log was resting upon and
directly over the downhill end of the lower log. The
lower ends of the logs were toward the landing—one

end resting on the other (R. 83, 223). The logs were
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crossed on the lower end (R. 219). The lower end of the

upper log was 'practically straight over the top' of the

end of the lower log (R. 277).

While the logs were in this position, according to

Lynch, the plaintiff, Harpell, his foreman, ordered him
to snare or choke the lower log (R. 60, 90, 91). While
Lynch was in the act of snaring the lower log, the upper

log rolled off and hit him (R. 60, 64).

Harpell testified (R. 217, 218) :

"A. Well, I happened to look up there just

about the time the log hit him. It slid off from on
top, and he was underneath and it hit him on the

back of his neck, doubled him up and kind of slid

down his neck and slid up on his shoulder. There
was a lot of loose dirt there, and he just kind of

squashed out from the loose dirt, and I started to

straighten him out and he was conscious again be-

fore I got him straightened out. That is about all

there was to that.
'

'

Harpell further testified (R. 224) :

"Q. Now, if the log was lying there in such a
manner that it would come off while they were put-

ting a choker on it, would it have been necessary to

have used a 'cat' on it?

A. No, it would not have been necessary if it

was that loose; it could have been jarred off of

there."

The upper log rolled off without any outside inter-

ference.

We feel, therefore, that the evidence was amply suf-

ficient to have justified the jury in finding that the upper
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log rolled off by reason of the dangerous manner in

which it was lying on the lower log. Negligence may
be shown from circumstantial evidence as well as from
direct evidence.

As said in Gillilan v. Portland Crematorium Ass 'n,

120 Or. 286, 290, 249 P. 627

:

'

' Defendant asserts there is no evidence of neg-
ligence and that its motion for a directed verdict
should have been allowed. It is true there is no
direct evidence as to what caused the marble shutter
to fall, but this does not preclude recovery if, from
all of the facts and circumstances surrounding the
accident, a reasonable inference may be drawn that
its falling was due to the failure of the defendant
to exercise due care.

'

'

Again in Wilbur v. Home Lbr. & Coal Co., 131 Or.

180, 183, 282 P. 236, the court said:

"The general rule that the mere happening of
an accident is not evidence of negligence does not
mean that negligence may not be inferred from
facts and circumstances surrounding its occur-
rence."

Also in the case of Hoffman v. Peerless White Lime
Co., 317 Mo. 86, 99, 296 S. W. 764, 771, the court said

:

"We think that the jury, as triers of the facts,

might reasonably and properly draw the inference
from all the evidence herein, that, had defendant or
its foreman made an inspection of the bluff before
putting plaintiff to work at the foot of the bluff, it

would, or could have discovered the loosened condi-
tion of the rocks which fell and injured the plain-
tiff in time, b}^ the exercise of ordinary care, to have
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removed said rocks, and thereby have prevented
injury to plaintiff. We are of the opinion that plain-

tiff 's evidence sufficiently established the negli-

gence charged, for 'negligence, like any ultimate
fact in issue, may be established as well by reason-
able inferences from other facts as by more direct

It seems to us that in the present instance in view

of the evidence that the logs were on an incline and

lying almost parallel with each other and that the end

of the upper log was in a rather precarious position on

the end of the lower log and that the upper log rolled

off without any outside interference, while plaintiff was

attempting to put a choker around the lower log, the

jury would have been justified in drawing the inference

that the upper log rolled off by reason of its precarious

position, and that if the defendants had made even an

ordinary inspection, leaving out the high degree of care

required by the Employers' Liability Act, they would

have discovered the insecure position of the upper log.

We feel, therefore, that under the evidence in this

case, the observation of the trial judge under considera-

tion that he thought "that any inference that is drawn
as to why the log fell is pure speculation" was wholly

unjustified. While no exception was taken to the state-

ment of the court before us, we feel that it was highly

prejudicial to plaintiff and prevented him from having

a fair trial. This court under its Rules (Rule 11) may
notice a plain error though not assigned. As said in

Oppenheim v. United States, 241 Fed. 625, 628

:

"The defendants finally urged that the charge
of the court was so one-sided as to amount to a
summing up on behalf of the government. Examina-
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tion of the charge constrains us to find that this

criticism is just. Although no objection or excep-
tion was taken to it, we may consider it as a plain
error under rule 11 of this court." (Citing authori-

ties.)

Counsel for appellees in their brief (page 28) em-

phasize the fact that plaintiff stated that he did not

know what knocked the log down, and that the other

witnesses did not testify as to why it fell. Even so, that

did not warrant the court in making the statement under

consideration. The facts in this case, as disclosed by the

evidence, were amply sufficient to have justified the jury

in finding that the upper log fell because of its precar-

ious position, and because plaintiff stated that he did

not know what knocked it down is wholly immaterial.

As held in Western Steel Car & Foundry Co. v. Cun-

ningham, 158 Ala. 369, 48 So. 109, Syll. 3 :

*

"Plaintiff, with other employees of defendant,
under the charge of a superintendent, was engaged
in moving lumber on a car, on tracks connecting by
a turntable. While it was on the turntable, and after

the table had been moved, it fell on him. The evi-

dence showed the dimensions of the lumber and of

the car, the manner in which the lumber was loaded,

the description of the turntable, and tended to show
that the load was unusually large, considering the

length of the lumber, and, while plaintiff's tvit-

nesses testified that they did not knoiv what caused
the lumber to fall off, they testified that the car was
standing perfectly still, and that there was no jar or
shock. Held, that there was evidence for the jury
that the accident was caused by the negligence of

the superintendent in not seeing that the car was
properly and securely loaded, and did not leave the

question of the cause wholly in conjecture, as dis-

tinguished from inference. '

'
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In referring to appellant's Specification of Error

II, appellees' counsel (Brief, page 32) make the follow-

ing observation

:

"The desperation of counsel for appellant to

find error in the trial court 's instructions is clearly

shown by this specification. Here we find an excerpt

of the charge of the trial court that is not even a
complete sentence. The remainder of the sentence

is omitted and indicated by astericks (App. Brief,

p. 25). Counsel for appellant in this instance are

not merely making a hypercritical criticism of the

instruction of the court, but have gone further and
distorted the expression of the court."

The entire paragraph of the charge, a portion of

which was excepted to by appellant, reads as follows

:

"Of course, in that charge, gentlemen, also ap-

pears the question of whether it looked dangerous
to him. If it was obvious that the upper log should

have been secured, why, then the company might
have been guilty of negligence in failing to secure it,

but the question is whether in the general supervi-

sion of this work without regard to detail of a par-

ticular situation in which an experienced woods-
man was engaged, the company did neglect every

device, care and precaution. '

'

The portion of the foregoing instruction that is in

script is the part to which appellant took exception.

Mr. Boesen stated his exception to the instruction of

the court as follows (R. 381, 382) :

'

' I should also like an exception to Your Honor 's

instruction to the effect, as I understood it, that the

defendant would not be negligent in not securing

the log unless it appeared obviously dangerous;
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that there again is the question whether the defend-
ant in exercising the care required by the Em-
ployer's Liability Act would have secured it, and
not whether it was obviously dangerous. '

'

The reason why Mr. Boesen excepted to the portion

of the instruction above set forth is that he felt it was
clearly erroneous. It is our understanding of the law
that if you except to an entire instruction and any part

of it is good, your exception cannot be sustained. Mr.
Boesen had this rule in mind when he excepted to the

portion of the instruction above referred to.

As said in Hill v. Wood, 142 Or. 143, 154, 19 Pac.

(2d) 89:

u * * * ^e action of the lower court must be sus-

tained, under the numerous rulings of this court to

the effect that if any material part of the instruc-
tion except to is good, an exception taken to the
entire instruction must be overruled. '

'

However, a reading of the instruction under con-

sideration shows that it is erroneous in its entirety, and
Mr. Boesen might well have excepted to the whole of

the instruction, instead of the portion set forth in Speci-

fication of Error II.

The charge of the court under consideration was
given in connection with the second charge of negli-

gence in plaintiff's amended complaint, namely, that

the defendant was negligent

—

'

' In not securing said upper log before attempt-
ing to put the choker around the lower log, so as to

prevent the same from falling upon plaintiff in the

manner hereinbefore described."
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In view of the evidence in this case as to the position

of the upper log (see appellant's first brief, page 5),

and also in view of the fact that there was substantial

evidence to the effect that plaintiff's immediate su-

perior, Harpell, directed plaintiff to choke the lower

log, the instruction given by the court now under con-

sideration was highly improper.

Under the evidence, the question for the jury to de-

termine was whether the defendants in the exercise of

th high degree of care imposed upon them by the Em-
ployers ' Liability Act would have secured the upper log

before requiring the plaintiff to snare the lower log, if

the jury found that the plaintiff was directed to snare

or choke said log. The court, however, tells the jury, in

referring to plaintiff 's said charge of negligence that

—

"If it was obvious that the upper log should
have been secured, why, then the company might
have been guilty of negligence. '

'

We have shown the vice of the foregoing instruc-

tion in appellant's opening brief, pages 25-33. Further,

everything that we have said in this brief in discussing

the effect of the court's instruction covered by appel-

lant's Specification of Error I is equally applicable to

the instruction under consideration. It certainly cannot

be considered as a mere comment on the evidence.

Counsel for appellees, however, in their brief (page

34) argue that our interpretation "is a distorted one

and ignores the complete thought expressed by the trial

court." Counsel are referring to our failure to consider

the latter portion of the court's instruction under con-

sideration to the effect that

—
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"the question is whether in the general supervision

of this work, without regard to detail of a particular

situation in which an experienced woodsman was

engaged, the company did neglect every device,

care and precaution." (R. 368.)

In our opinion the foregoing extract from the court's

instructions is more erroneous, if anything, than the

portion of the instruction objected to by appellant. In

the first place, the language of the court is so indefinite,

it is difficult to determine what he meant. What he is

apparently attempting to say is that the question for the

jury to determine was whether the defendants exer-

cised the necessary care in the general supervision of

the work, namely, in having a competent bull chaser or

strawboss to supervise the operation, and that they

were to ignore the detail of the particular situation in

which the plaintiff, an experienced woodsman, was en-

gaged. In other words, the court told the jury in effect

that in passing on the question of defendants' alleged

negligence in the particular charged, they only had to

consider whether the defendants' general plan of super-

vision was proper, and that they could ignore the par-

ticular situation existing where plaintiff was injured,

namely, they could ignore the evidence that where plain-

tiff was injured there were lots of chips and limbs (R.

87) ; they could ignore the evidence to the effect that

plaintiff at the time of his injury was working under

pressure (R. 63), and, principally, they could ignore the

evidence to the effect that at the time plaintiff was in-

jured, he was obeying the order of his foreman, Harpell

(R. 60, 80, 89, 90, 91, 156, 172, 241). The portion of the

instruction referred to, therefore, was palpably erron-

eous and we do not need to comment on it further.
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The appellees refer to the case of VanNorden v.

McCormick Lumber Co., 17 Fed. (2d) 568, on pages 24,

26, 27, 33, 34, 35 and 36 of their brief. In that case there
was no evidence of any negligence on the part of the de-
fendant. In the present instance the defendants created
a dangerous situation by allowing logs to ride loose on
top of the logs attached to the caterpillar (E. 58, 59, 60).
In the VanNorden case, if there was any negligence, it

was the negligence of a co-employee whom plaintiff was
not "required to obey." In the present instance, how-
ever, there was substantial evidence to the effect that
plaintiff was injured while obeying the orders of a fore-
man or strawboss, whose orders he was bound to obey
(see appellant's first brief, page 6).

Referring to appellant's Specification of Error III,
counsel for appellees make the following statement on
page 35 of their brief

:

"With reference to Specification of Error III,
again we find counsel for appellant treating a com-
ment or expression of opinion by the court as an
instruction on a rule of law.

"

In said Specification of Error III, appellant ex-
cepted to the following instruction of the trial court
(R. 368) :

"Again we have the same situation, the plaintiff
himself inspected the log and came to the conclu-
sion that it was not dangerous. It is doubtful if he
can charge to the defendant a failure to inspect."

This instruction was given in connection with the
charge in plaintiff's amended complaint (R. 11) that
defendants were negligent "In not inspecting said logs
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before directing plaintiff to put a choker around the

same."

Here we have the court making another argument

in favor of the defendants. He tells the jury in effect

that what plaintiff did constituted an inspection, when

all that plaintiff did, according to his testimony was to

put his hand on the log (R. 83). The statement of the

court ignored all the other factors that must be consid-

ered in passing on the question of the sufficiency of

plaintiff's inspection, namely, the necessity for haste,

the order of Harpell, etc.

Further the fact that plaintiff may have inspected

the log would not relieve defendants of their non-

delegable duty to use every care and precaution for the

protection of plaintiff. Under the Employers' Liability

Act the plaintiff did not assume the risks incident to his

employment, and his contributory negligence, if any,

was no defense. What plaintiff may have thought about

the safety of the situation is immaterial. That did not

affect the non-delegable duty of defendants to use every

device, care and precaution for plaintiff's safety.

As stated in Hollopeter v. Palm, 134 Or. 546, 562, 291

Pac. 380, 387

:

"It is well settled that such requirement of the

Employers' Liability Act is a nondelegable duty

imposed upon the employer, and the responsibility

cannot be changed from the employer to the em-

ployee, whatever his knowledge or opinion might

he. We need not pause to cite authorities upon this

point." (Emphasis ours.)

Again in Dickerson v. Eastern & Western L. Co., 79

Or. 281, 292, 155 Pac. 175, 179, the court said

:
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"The enactment (Employers' Liability Act)
under consideration does not directly impose any
such duty upon the employee (to exercise reason-

able care). So far as liability is concerned, it rests

primarily upon the negligence of the defendant
contributing to the accident. Under the statute the

heedlessness of the plaintiff is an ingredient only
for the purpose of mitigating damages. '

'

Can it be said that it was a mere matter of opinion

for the trial court in the instruction under consideration

to tell the jury that what the plaintiff did constituted an

inspection of the log ? Can it be said that it was only an

expression of opinion on the facts for the court to say in

effect that as plaintiff made an inspection "It is doubt-

ful if he can charge to the defendant a failure to in-

spect?" The court did not tell the jury that this was
merely a comment. How were they to know? He had
previously told them as we have seen, that he was not

going to comment on the evidence. This instruction vio-

lated the rule laid down in the Starr case, supra (153

U. S. at page 624) :

"They (the jury) should be made distinctly to

understand that the instruction is not given as to a
point of law by which they are to be governed, but
as a mere opinion as to the fact to which they
should give no more weight than it was entitled to."

The said instruction also violated the rule recog-

nized in the Nyback case, supra, (109 Fed. at page 737)

:

" It is a question of law whether given evidence
is sufficient to justify a proposed finding, and, to
avoid misunderstanding, the court's * * * state-
ment should have been accompanied with an ex-
planation 'separating the law from the facts, and
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giving the jury to understand that the opinion ex-

pressed had reference only to the question of fact '.
'

'

The instruction under consideration also violated the

principles laid down in the other cases cited by us herein

in discussing Specification of Error I.

We submit, therefore, that the giving of the instruc-

tion under consideration, and the giving of the other

instructions heretofore referred to, were erroneous and
prejudicial to plaintiff and constituted reversible error.

Appellees' counsel (brief, pages 37, 39) quote other

instructions given by the trial court in regard to the

duty of defendants under the Employers ' Liability Act.

The giving of these instructions, however, merely served

to confuse the jurors, and did not cure the error of

giving the prior instructions. The giving of inconsistent

instructions constitutes reversible error.

As said by Justice McKenna in the case of Deserant

v. Cerillos Coal Railroad Company, 174 U. S. 409, 420,

20 S. Ct.967:

"We think the instructions * * * given at the
request of defendant * * * are so far inconsistent

with the other instructions that they tended to con-
fusion and misapprehension."

Also in Cummings v. Pennsylvania R. Co., (C. C. A.

2), 45 Fed. (2d) 152, the court said

:

" (The jury) was left to take its choice between
two inconsistent statements of the law, one of which
was wrong and one right. This so deprived the de-

fendant of its right to have the jury plainly and
correctly instructed to the end that there should be
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no misapprehension of the law that the exception

to the charge based on this ground must be sus-

tained.
'

'

The general rule is also stated in Reid's Branson

Instructions to Juries (3rd Ed.), page 283, Sec. 104, as

follows

:

" There is a violation against misleading in-

structions where the court gives contradictory in-

structions on a material issue. The instructions

must be consistent and harmonious. The fact that

one instruction is correct does not cure the error in

giving another that is inconsistent with it.

"

See, also, Malloy v. Marshall-Wells Hardware Co.,

90 Or. 306, 327, 176 P. 589.

III.

REPLY TO APPELLEES' SUBDIVISION "C"

(Appellees' Brief, page 40.)

This subdivision contains appellees' analysis of the

trial judge 's charge covered by appellant's Specification

of Error IV.

We feel that we have thoroughly covered this mat-

ter in appellant's opening brief (pages 43-47) and,

therefore, will not consume the court 's time by further

discussing the charge in question in this brief.
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IV.

REPLY TO APPELLEES' SUBDIVISION "D"

(Appellee's Brief, page 46.)

In this subdivision appellee's counsel cite authority

to support the proposition that "instructions must be

considered as a whole and read together."

Among the authorities cited by counsel (appellee's

brief, page 47) is Mathews v. City of La Grande, 136 Or.

426, 439, 299 P. 99, where the court said

:

"It is Hornbook law that the court's instruc-

tions are to be read and considered as a whole, and

if found correct to such a degree that they iully and

fairly present the matters at issue to the jury, the

verdict of the jury, based thereon and on the evi-

dence in the case will not be disturbed.

It seems to us that it is clearly apparent in the pres-

ent instance that the trial court's instructions, consid-

ered as a whole, did not fairly and fully present the mat-

ters at issue to the jury, for the following reasons

:

1. They are misleading and inconsistent.

2. They confused the standard of care imposed upon

the defendants by the Employers ' Liability Act with the

duties of the plaintiff as an employee.

3. They gave undue prominence to particular fea-

tures of the evidence that was adverse to plaintiff.

4 They, in effect, as we have heretofore shown,

withdrew from the consideration of the jury certain
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specifications of negligence charged against defendants

in plaintiff 's amended complaint, upon which there was

substantial evidence.

One thing that was highly prejudicial to the plain-

tiff, and, which, in our opinion, prevented him from

having a fair trial, was the fact that the court repeat-

edly called the attention of the jury to the so-called

inspection of the logs made by plaintiff. The court first

calls attention to said so-called inspection and says that

under such circumstance "the accident might have been

without fault" (R. 363). He again calls attention to

such circumstance (R. 367) and tells the jury that if

such were the situation, plaintiff could hardly charge

negligence to the defendant, etc., and once more on page

368 of the Record the court reminds the jury "that the

plaintiff himself inspected the logs." The giving of such

undue prominence to a particular feature of the case

was highly prejudicial to the plaintiff.

As stated in Reid's Branson on Instructions to

Juries (3d Ed.), Sec. 105, page 290

:

"Where an instruction lays especial stress upon
certain features of the case in such a way as to take

the jury's attention from other phases upon which
there might be a recovery, it should be refused, al-

though it asserts a correct principle of law. And so,

where there are several important issues involved in

a cause, it is error to point out any one issue in such

a way as to make it appear to be the dominant one."

(Emphasis ours.)

On page 49 of their brief, counsel for appellees cite

authority to the effect that under Section 269 of the

Judicial Code, as amended, the rule in the federal courts
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has been 'that unless an appellant can show from the

entire record the denial of some substantial right, there

will be no reversal."

We feel that we have shown that the instructions of

the trial judge objected to by appellant were highly

prejudicial to him and deprived him of his substantial

right to have a fair trial.

Further, the Supreme Court of the United States

has ruled that "in jury trials erroneous ruling are pre-

sumptively injurious, especially these embodied in in-

structions to the jury" : Fillippon v. Albion Vein Slate

Co., 250 U. S. 76, 82, 39 S. Ct. 435.

CONCLUSION

We respectfully submit that the instructions of the

trial court in this case, in the various particulars re-

ferred to in this brief, gave the jury a warped and dis-

torted view of the rules of law governing actions based

upon the Employers' Liability Act of Oregon. This is

especially true as the court failed entirely to call to the

attention of the jury that assumption of risk was not a

defense under said Act. We are confident that after this

court has reviewed the instructions of the trial judge, it

will reach the conclusion that their tenor was such as to
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have deprived defendant of his right to have a fair and
impartial trial.

We respectfully submit that the judgment appealed
from should be reversed.

Eespeetfully submitted,

Green & Boesen,

B. A. Green,

Chris. Boesen,

R. K. Powell,
Attorneys for Appellant.
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In the District Court of the United States, Southern

District of California, Central Division.

Equity

No. 1326-H

HELEN W. RORK,
Plaintiff,

vs.

NAT ROGAN, Collector of Internal Revenue for

the Sixth Collection District of California,

Defendant.

AMENDED BILL OF COMPLAINT
(In Equity)

Comes now the plaintiff and for cause of action

against the defendant, alleges

:

I.

That the plaintiff herein is the widow of one, Sam

E. Rork, deceased ; that she is a citizen of the United

States residing in the City of Los Angeles, County

of Los Angeles, State of California.

II.

That at all times mentioned herein, the defend-

ant, Nat Rogan, was, and still is, the Collector of

Internal Revenue for the Sixth Collection District

of California.

III.

That the purpose of this action is to perpetually

enjoin the defendant herein as Collector of Internal
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Eevenue for the Sixth Collection District of Cali-

fornia from collecting or attempting to collect, in

any maimer, any sum in additional taxes, or interest

thereon, from the plaintiff Helen W. Rork on the

so-called joint return of herself and her said hus-

band, Sam E. Rork, deceased, for the calendar year

1928, and to further enjoin the said Nat Rogan, as

such Collector, from enforcing or attempting to en-

force his alleged lien levied upon the premises owned

by the plaintiff herein and hereinafter more fully

described. [2]

IV.

That the plaintiff herein is now, and ever since

the 27th day of January, 1930, has been the owner

in fee of that certain real property located in the

City of Beverly Hills, Comity of Los Angeles, State

of California, more particularly described as fol-

lows:

"Lot Eighteen (18) Block Two (2) in Tract

Number 4794 as per map recorded in Book 45,

Page 50 of Maps in the office of the County Re-

corder of said County."

V.

That the said above described property was

deeded to the plaintiff herein on the said 27th day

of January, 3930, by grant deed from one Richard

T. Chown and Deane Chown, his wife, which grant

deed was recorded on the 24th day of February,

1930, in Book 9794, Page 64 of Official Records, Los

Angeles County, California and that on the said
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27th day of January, 1930, the said Sam E. Rork,

deceased, executed a quitclaim deed to this plaintiff

as grantee of the above described property and

which quitclaim deed contains the following provi-

sion:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now existing

or which may hereafter arise by reason of

marital relation of said parties and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation."

Said quitclaim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Official

Records, Los Angeles County, California.

VI.

Plaintiff further alleges that her husband, the

said Sam E. Rork, died on the 31st day of July,

1933 and that at the time of his death, the said Sam
E. Rork left no estate either separate or com-

munity, and that this plaintiff received no property

whatsoever from said deceased at the time of his

death; that a certain tax lien on behalf of the

United States of America against [3] the said Sam
E. Rork and this plaintiff was filed in the office of

the United States District Court within and for the

Southern District of California, Central Division,

bearing No. 48618, on the 9th day of August,, 1933
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and that the notice of such lien was recorded in the

office of the County Recorder within and for the

County of Los Angeles, State of California, on the

9th day of August, 1933, bearing No. 33913; that

the said tax lien filed by the United States of Amer-

ica and referred to herein resulted from an addi-

tional assessment of income tax for the year 1928

and a joint income tax return filed for said year

which tax return was signed and sworn to by the

said Sam E. Rork only; that during the year 1928,

the plaintiff herein received no separate income

whatsoever and no such income was shown on said

joint return and that all of the income shown on

said return was the separate income of the said Sam
E. Rork with the exception of the sum of $19,500.00

being the salary received by said Sam E. Rork, and

according to the plaintiff's best information and be-

lief, the tax upon said community income was paid

by the said Sam E. Rork during his lifetime. That

no part of the income shown upon said return was

the income of this plaintiff.

VII.

That on or about the 17th day of December, 1930,

the plaintiff caused to be executed and delivered to

the Security First National Bank of Los Angeles, a

promissory note in the sum of $4,000.00 bearing in-

terest at the rate of 7% per annnum and that said

promissory note was secured by a trust deed upon

the property hereinabove described and which trust

deed was recorded on December 19, 1930 in Book
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10576, Page 24 of Official Records of Los Angeles

County, California, and upon which there is owing

a balance at this time in the sum of $1200.00 with

accrued interest in the amount of $18.00 to June 17,

1937, and at the rate of 7% per annum until paid.

M
VIII.

That prior to the commencement of the filing of

this action, the plaintiff had made arrangements for

the renewal of said trust deed but that the said Se-

curity First National Bank of Los Angeles advised

the plaintiff herein that said bank was unable to

renew said trust deed by reason of the lien of the

United States of America heretofore referred to

and that this plaintiff is unable at this time, and

has not been able for the past year or more, to pay

up said balance due and owing to the said Security

First National Bank of Los Angeles and as a con-

sequence thereof and because of the existence of

said lien herein referred to upon said premises, the

said Security First National Bank of Los Angeles

caused foreclosure proceedings to be commenced to

foreclose the right of the plaintiff in and to said

property which foreclosure proceedings are pending

in the Superior Court of the State of California

within and for the County of Los Angeles entitled

"Security First National Bank of Los Angeles, a

national banking association, Plaintiff, vs. Helen

W. Rork, et al., Defendants bearing No. 421967, and

that as a consequence of said foreclosure proceed-

ings, all of the right, title and interest and equity
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in and to said premises will be forever lost to this

plaintiff; that the property herein described is of

the value of $6500.00 and that the equity of the

plaintiff herein in and to said property is the sum
of approximately $5,000.00; that the foreclosure

sale of said premises was had on the 8th clay of Feb-

ruary, 1938 and that the last date on which this

plaintiff can redeem said property from foreclosure

thereof will be on the 7th day of February, 1939.

IX.

That an additional assessment and/or deficiency

letter was sent by the Commissioner of Internal

Revenue on or about the 14th day of February, 1931

and addressed as follows: "Sam E. Rork and Wife,

c/o A. J. Coover, Tec. Art Studios of California,

Los Angeles, California," whereby the said Com-

missioner claimed an additional tax liability for the

year 1928 in the sum of $9,677.38; that no such [5]

notice was ever addressed to or received by the

plaintiff herein and that the said A. J. Coover at no

time represented or was the agent of the plaintiff.

X.

That the plaintiff is without funds whatsoever

and has no means with which to pay the additional

tax and the interest thereon or any part thereof,

which additional tax is hereinabove mentioned, and

that she is without means or funds to redeem the

property aforesaid and that her only means of sav-

ing or preserving her equity therein as heretofore

described is by making a new loan upon said prem-
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ises to pay the obligation owing thereon; that the

plaintiff herein has consulted the said Security

First National Bank of Los Angeles and has been

advised that a new loan will be approved by said

bank in an amount sufficient to pay off all of the

present indebtedness, to-wit, the said sum of

$1200.00 and accrued interest thereon and the costs

incurred in the foreclosure thereof, provided that

the defendant will not seek to collect the tax hereto-

fore mentioned from the property of the plaintiff

herein.

XI.

That the said Sam E. Rork, deceased, had no in-

terest whatsoever in and to said real property or

any part thereof and that it has at all times been

the separate property of the plaintiff herein.

Wherefore, plaintiff prays judgment against the

defendant as follows

:

That the defendant, Nat Rogan, Collector of In-

ternal Revenue for the Sixth Collection District of

California, be perpetually and forever enjoined

from collecting or attempting to collect in any man-

ner, any sum in additional taxes or interest thereon

from this plaintiff and that he be further enjoined

from enforcing or attempting to enforce the lien

heretofore filed by him in the office of the County

Recorder of the County of Los Angeles, State of

California, against the property described in the [6]

complaint or against any property owned by the

plaintiff and that said defendant Nat Rogan, Col-
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lector, be enjoined and directed to cancel and ex-

tinguish said lien upon the records of the office of

the county recorder of Los Angeles County, Cali-

fornia; for her costs of suit incurred herein, and

for such other and further relief as to the court

may seem meet and proper in the premises.

DAVID SCHWARTZ,
Attorney for Plaintiff.

ra

State of California,

County of Los Angeles—ss.

Helen W. Rork, being by me first duly sworn,

deposes and says that she is the plaintiff in the

above entitled action; that she has read the fore-

going Amended Bill of Complaint and knows the

contents thereof; and that the same is true of her

own knowledge, except as to the matters which are

therein stated upon her information or belief, and

as to those matters that she believes it to be true.

HELEN W. RORK.

Subscribed and sworn to before me this 18th day

of March, 1938.

[Notarial Seal] DAVID SCHWARTZ

Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Mar. 8, 1938. [8]
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[Title of District Court and Cause.]

ANSWER TO AMENDED BILL OF
COMPLAINT

Comes now the defendant in above entitled action

and, in answer to plaintiff's Amended Bill of Com-

plaint, admits, denies and alleges:

I.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph I thereof.

II.

Admits the allegations of paragraph II thereof.

III.

Admits the allegations of paragraph III thereof.

IV.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph IV thereof.

V.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation of

paragraph V thereof.

VI.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on
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that ground, denies that plaintiff's husband, the

said Sam E. Rork, died on or about the 31st day of

July, 1933, denies that at the time of his death the

said [9] Sam E. Rork left no estate either separate

or community, denies that plaintiff received no

property whatever from said deceased at the time

of his death, denies that during the year 1928 the

plaintiff herein received no separate income what-

ever, denies that no separate or vested income of

the plaintiff was shown on said joint return, denies

that all or any of the income shown on said return,

except $19,500 thereof, was the separate income of

the said Sam E. Rork, and denies that no part of

the income shown upon said return was the income

of the plaintiff herein. On the same ground defend-

ant denies that the tax upon plaintiff's taxable in-

come for the calendar year 1928 was wholly paid

by the said Sam E. Rork, during his lifetime, or by

any one. Defendant admits each and every other

allegation of paragraph VI of plaintiff's Amended

Bill of Complaint.

VII.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that groimd, denies each and every allegation in

paragraph VII thereof.

VIII.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation in

paragraph VIII thereof.
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IX.

Admits the allegations in paragraph IX thereof,

except defendant denies that said notice was never

addressed to or received by plaintiff, and denies

that said A. J. Coover at no time represented or

was the agent of the plaintiff, and in that connec-

tion, defendant is informed and believes, and there-

fore alleges, that said notice was addressed to plain-

tiff, and that it was received by her, and that A. J.

Coover was duly authorized by her to accept and

receive the same in her behalf.

X.

Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and [10] every allegation

in paragraph X thereof.

XL
Defendant has not information or belief sufficient

to enable him to answer, and basing his denial on

that ground, denies each and every allegation in

paragraph XI thereof.

XII.

As a second and separate defense, defendant al-

leges that on or about the 13th day of April, 1931,

a petition for redetermination of the petitioners'

deficiency in income taxes for the calendar year

1928, signed and verified by Sam E. Rork and by

the plaintiff, Helen W. Rork, was filed with the
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United States Board of Tax Appeals; that on or

about the 6th day of June, 1933, pursuant to a

stipulation of the parties thereto, signed by Sam E.

Rork and the plaintiff, Helen W. Rork, the Board

of Tax Appeals entered therein its judgment judi-

cially determining a deficiency in income taxes for

the year 1928 in the amount of $9,677.28, in favor

of the Commissioner of Internal Revenue and

against the said petitioners; that the said judgment

has never been reversed or modified in any manner

whatever, and is now final ; that said adversary pro-

ceeding before the Board of Tax Appeals involved

the same issues, subject matter and cause of action

which are involved in the instant suit and alleged

in plaintiff's Amended Bill of Complaint herein.

That said final judgment is a bar to the prosecution

of the instant suit, and plaintiff is estopped from

inconsistently contending in this suit, for the first

time, that she is not personally liable for said un-

paid taxes.

XIII.

As a third and separate defense, defendant alleges

that the relief sought by plaintiff's Amended Bill

of Complaint comes within the provisions of Sec-

tion 3224, United States Revised Statutes; that no

extraordinary or exceptional circumstances suffi-

cient to bar the operation of such statute are alleged

in plaintiff's Amended Bill of Complaint herein;

and that this suit cannot therefore be maintained.

en]
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Wherefore, having fully answered, defendant

prays that he be hence dismissed with his costs in

this behalf expended.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Spec. Atty.,

Bureau of Internal Revenue.

By ARMOND MONROE JEWELL
Attorneys for Defendant.

[12]

State of California,

County of Los Angeles—ss.

Armond Monroe Jewell, being first duly sworn,

deposes and says: that he is an Assistant to the

United States Attorney at Los Angeles and is one

of the attorneys for the defendant in the within

entitled action; that he is authorized to, and does,

make this verification for and on behalf of the de-

fendant in said action, for the reason that he is

more conversant with the facts involved than said

defendant; that affiant has read the foregoing an-

swer and knows the contents thereof, and that the

matters and things therein contained are true of his

own knowledge, except as to the matters as are
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therein stated upon information and belief, and as

to those matters he believes it to be true.

ARMOND MONROE JEWELL,
Assistant United States Attorney.

Subscribed and sworn to before me this 14th day

of April, 1938.

[Seal] MARY M. DONETTI
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Apr. 14, 1938. [13]

[Title of District Court and Cause.]

MEMORANDUM OF CONCLUSIONS

Judge Harry A. Hollzer

October 20, 1938.

It appearing that all of the allegations of the

amended complaint have been established by a pre-

ponderance of the evidence, except that it appears

that Plaintiff's proportion of income taxes upon

her share of community income for the calendar

year 1928 has not been paid

;

And it further appearing, that on or about April

13, 1931, Plaintiff joined her late husband in sign-

ing and cerifying a petition for redetermination of

deficiency income taxes for the calendar year 1928,

that at the request of her late husband, Plaintiff

signed and verified said petition, but in ignorance

of its contents, its meaning and effect and in the
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belief that the same pertained only to his income

taxes and in reliance of his assurance to that effect,

also that her late husband, and not Plaintiff, caused

said petition to be filed with the United States

Board of Tax Appeals, that thereafter her late hus-

band signed and caused to be forwarded to said

Board a stipulation to the effect that an Order

might be entered by said Board adjudging a defi-

ciency in the sum of $9677.28 by reason of income

taxes owing for the calendar year 1928, that said

stipulation as originally submitted to said Board

[24] was signed by Plaintiff's late husband only

and not by Plaintiff, that thereafter the General

Counsel for said Board caused said stipulation to

be returned to Plaintiff's late husband with the re-

quest that plaintiff also sign the same, that said

stipulation was originally obtained from plaintiff's

late husband by a duly authorized agent of the

Bureau of Internal Revenue as the result of confer-

ences and negotiations between plaintiff's late hus-

band and said agent and at no time did plaintiff

attend or participate in any of such conferences or

negotiations, that accordingly thereafter and at the

request of her late husband plaintiff added her

signature to said stipulation in ignorance of its con-

tents, its meaning and effect and in the belief that

the same pertained only to his income taxes and in

reliance of his assurance to that effect, that there-

after her late husband and not the plaintiff, caused

said stipulation to be filed with the said Board, that

the correspondence between said Bureau and plain-

tiff's late husband and the reports furnished to him
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by said Bureau justified plaintiff in reaching the

understanding and belief herein mentioned, that

thereafter and on or about June 6, 1933, pursuant

to said stipulation, said Board entered a judgment

determining a deficiency in income taxes for the

calendar year 1928 in the amount of $9,677.28 in

favor of the Commissioner of Internal Revenue and

against Plaintiff and her late husband, and that said

judgment has never been reversed or modified in

any manner whatever, nor has any appeal or other

review been taken therefrom

;

Th Court Concludes that no notice of deficiency

in income taxes as required by law was given to

plaintiff, also, that no valid assessment of any such

deficiency was [25] made against said plaintiff; that

the United States Board of Tax Appeals never ac-

quired jurisdiction of plaintiff to determine as

against her any deficiency in income taxes for the

calendar year 1928; that the judgment entered by

said Board is void as against plaintiff and is not a

bar to the prosecution of the instant suit, and that

plaintiff is not estopped from contending in this

suit that she is not personally liable for said unpaid

taxes.

The Court Further Concludes that plaintiff is en-

titled to the specific relief prayed for in her

amended bill of complaint.

Counsel for plaintiff is requested to prepare and

serve findings and decree in conformity with this

memorandum.

Copies to counsel.

[Endorsed] : Filed Oct. 20, 1938. [26]
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated by and between the par-

ties hereto through their respective counsel that,

subject to the approval of the court, the prayer to

the amended complaint herein may be amended as

follows

:

"Wherefore, plaintiff prays judgment against

the defendant as follows

:

That the defendant, Nat Rogan, Collector of

Internal Revenue for the Sixth Collection Dis-

trict of California, be perpetually and forever

enjoined from collecting or attempting to col-

lect in any manner, any taxes and interest

thereon for the calendar year 1928, from this

plaintiff, and that he be further enjoined from

enforcing or attempting to enforce the lien

heretofore filed by him in the office of the clerk

of the United States District Court within and

for the Southern District of California, Central

Division, on the 9th day of August, 1933, bear-

ing No. 48618, and in the office of the County

Recorder within and for the County of Los An-

geles, State of California, on said 9th day of

August, 1933, bearing No. 33913, and that said

Nat Rogan, Collector of Internal Revenue for

the Sixth Collection District of California be

ordered and enjoined to file in the office of the

clerk of the United States District Court within

and for the Southern District of California,
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Central Division and in the office of the County

Eecorder within and for the County of Los An-

geles, State of California, a release of the lien

heretofore filed against this plaintiff and against

the premises described in the complaint; for

her costs of suit incurred herein, and for such

other and further relief as to the court may

seem meet and proper in the premises."

Dated : November 4, 1938.

DAVID SCHWARTZ
Attorney for Plaintiff

BEN HARRISON
E. H. MITCHELL
EUGENE HARPOLE
ARMOND MONROE JEWELL

By ARMOND MONROE JEWELL
Attorneys for Defendant,

It Is So Ordered

:

H. A. HOLLZER
Judge

Nov. 9, 1938. [27]

[Endorsed] : Filed Nov. 10, 1938. [28]
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[Title of District Court and Cause.]

MOTION TO REOPEN EVIDENCE, TO STAY
INJUNCTION, AND MODIFY DECREE.

Comes now the defendant Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, by and through his attorneys,

Ben Harrison, United States Attorney for the

Southern District of California, E. H. Mitchell and

Armond Monroe Jewell, Assistant United States

Attorneys for said District, and Eugene Harpole,

Special Attorney, United States Treasury Depart-

ment, and moves the court that its Decree or Judg-

ment, dated November 9, 1938, and entered in above

entitled proceeding on November 10, 1938, be re-

opened for the purpose of permitting the defendant

to introduce in evidence copies of the Complaint,

the Answer of the defendant Helen W. Rork and

of the United States of America, and of the Decree

in that certain foreclosure proceeding in the Supe-

rior Court of the State of California, in and for the

County of Los Angeles, entitled Security-First Na-

tional Bank of Los Angeles, a National Banking

Association, vs. Helen W. Rork, et al., bearing num-

ber 421967, and alluded to in paragraph IX of the

plaintiff's Amended Bill of Complaint filed in the

above entitled proceeding.

Defendant further moves that, that portion of

the Decree reading as follows:

"And It Is Further Ordered, Adjudged and

Decreed that the said Nat Rogan, Collector of
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Internal Revenue for the Sixth Collection Dis-

trict of California be and is [29] hereby or-

dered and enjoined to file in the office of the

clerk of the United States District Court within

and for the Southern District of California,

Central Division, and in the office of the County

Recorder within and for the County of Los An-

geles, State of California, a release of the lien

heretofore filed against this plaintiff and

against the premises described in the com-

plaint.
'

'

be stayed in its operation pending the disposition

of the Motion to reopen the Decree, and decision as

to whether an appeal will be taken from the Decree

of this court to the United States Circuit Court of

Appeals for the Ninth Circuit.

Defendant further moves that this court modify

its said Decree, dated November 9, 1938, by elim-

inating therefrom all orders relating to the lien of

the United States for income taxes assessed against

the plaintiff Helen W. Rork.

The foregoing Motion is made upon the ground

that this court was without jurisdiction to adjudi-

cate the validity of the lien, notice of which was

filed by the defendant in the office of the Clerk of

the United States District Court for the Southern

District of California, Central Division, on the 9th

day of August, 1933, bearing number 48618 and in

the office of the County Recorder in and for the

County of Los Angeles, State of California, on the
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said 9th day of August, 1933, bearing number 33913,

for the following reasons:

(a) Because the record before this court

does not show that the conditions precedent to

the removal of a tax lien prescribed by Section

3207 of the Revised Statutes of the United

States were complied with

;

(b) Because the Superior Court for the

State of California, in and for the County of

Los Angeles, proceeding under the jurisdiction

conferred upon it by 28 U. S. C. A. 901, did, in

that certain action pending before it, entitled

Security-First [30] Bank of Los Angeles, a

National Banking Association, vs. Helen W.
Rork, et al., No. 421967, which action is alluded

to in paragraph IX of the plaintiff's Amended

Bill of Complaint on file herein, and involved

the same real property as that with which this

action is concerned, in its decree of foreclosure

in said action, a copy of which is hereto at-

tached and marked "Exhibit A", fully and

finally adjudicated the existence and the valid-

ity of the tax lien of the United States as

against this plaintiff, Helen W. Rork, and de-

cree that said United States of America was

entitled to receive payment on account of its

said lien, and the assessment of income taxes,

secured thereby, from the proceeds of the sale

of said real property after the lien of the Se-

curity First National Bank had been satisfied;

(c) Because said lien was, and the claim for
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income taxes secured thereby is, the property of

the United States and said United States is not

a party to this action.

POINTS AND AUTHORITIES

The tax lien is the property of the United States

and not the Collector of Internal Revenue. The

United States is a necessary and indispensable

party in any suit having as its purpose the removal

of Federal tax liens: 3207 Revised Statutes of the

United States; 28 U. S. C. A. 901-906; Czieslik v.

Burnet, 57 Fed. (2d) 715; Stafford Mills v. White,

41 Fed. (2d) 58; Md. Casualty Co. v. Charleston

Lead Works, 24 Fed. (2d) 836.

The only manner in which the determination may
be reached as to the validity of a Federal tax lien

will be found in Section 3207 Revised Statutes of

the United States as amended [31] or supplemented

by 28 U. S. C. A., Sections 901-906.

The determination under 28 U. S. C. A., Sections

901-906 by the Superior Court of California, in and

for the County of Los Angeles, has sustained the

validity of the tax lien of the United States.

Section 3207 of the Revised Statutes must, even

in a proper case, be strictly followed as it imposes

the conditions under which the United States has

consented to be sued : Rock Island, Ark. & La. R. R.

Co. v. United States, 254 U. S. 141 ; La. v. McAdoo,

234 U. S. 627.
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Dated : December 5, 1938.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Special Attorney,

U. S. Treasury Department.

By E. H. MITCHELL,
Attorneys for Defendant.

Plaintiff consents that the above Motion may be

set for hearing by the court -on or before December

9, 1938.

DAVID SCHWARTZ
Attorney for Plaintiff.

Pursuant to the request of the moving party and

foregoing consent of plaintiff's counsel, It Is

Hereby Ordered that above Motion be, and the same

hereby is, set for hearing at 10 o'clock A. M., on

the 9th day of December, 1938.

Dated : December 6, 1938.

H. A. HOLLZER
United States District Judge.

Presented by:

E. H. MITCHELL
Asst, U. S. Attorney. [32]
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EXHIBIT A

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. 421967

SECURITY-FIRST NATIONAL BANK OF LOS
ANGELES, a national banking association,

Plaintiff,

vs.

HELEN W. RORK, LOS ANGELES TRUST &

SAFE DEPOSIT COMPANY, as Trustee, I.

MAGNIN & CO., a corporation, UNITED
STATES OF AMERICA, et al.,

Defendants.

DECREE OF FORECLOSURE AND ORDER
OF SALE AND FOR DEFICIENCY JUDG-
MENT.

In this action, it appearing to the satisfaction of

this Court, sitting in Department 29 thereof, that

(a) The Defendants Helen W. Rork, Los An-

geles Trust & Safe Deposit Company, as Trustee,

I. Magnin & Co., a corporation, and United States

of America, were duly and personally served with

the summons and complaint herein, and

It further appearing that no appearance has been

made and no answer filed by the said Defendant

Los Angeles Trust & Safe Deposit Company, as

Trustee, and its default having been duly entered;

and it further appearing that the defendant I. Mag-
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nin & Co., a corporation has filed its disclaimer to

any right, title and interest in the property de-

scribed in the complaint, and it further appearing

that the defendant United States of America has

answered that it claims a lien on the property de-

scribed in the complaint for unpaid income taxes

in the sum of $12,148.16, and that said lien is sub-

ject to and subordinate to the lien of plaintiff's

trust deed, and it further appearing that the de-

fendant United States of America has filed its

stipulation, the substance of which is as follows

:

1. That plaintiff may have judgment as

prayed for in its complaint, and

2. That the decree of foreclosure shall pro-

vide as follows:

(a) That the defendant United States of

America has [33] a lien on the real property,

the subject of this action, in the sum of $12,-

148.16;

(b) That said lien is subject and subordi-

nate to the lien of plaintiff's deed of trust and

that the purchaser at the foreclosure sale shall

take the title to said property free and clear of

said lien

;

(c) That in case the property is bid in at

the foreclosure sale for more than the amount

of plaintiff's judgment and costs of said sale,

the excess amount shall be paid to the defend-

ant United States of America to apply on ac-

count of its claim aforementioned

;
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and it further appearing that the defendant Helen

W. Rork has filed her answer and has petition for

an order postponing the sale of the property and

for relief under the moratorium act, and it further

appearing that the defendant Helen W. Rork has

filed her stipulation, the substance of which is as

follows

:

1. That the plaintiff may have judgment as

prayed for in its complaint

;

2. That the decree of foreclosure shall pro-

vide that the foreclosure sale shall not be held

prior to February 1, 1938 ; and

3. That said defendant's petition for mora-

torium relief be and is hereby withdrawn

;

and evidence having been introduced and considered

by the Court ; and the Court being satisfied that all

the allegations of the complaint are true, and that

the relief prayed for should be granted.

Now, upon motion of Paul E. Iverson, attorney

for the plaintiff, Security-First National Bank of

Los Angeles, a national banking association,

It is Hereby Ordered, Adjudged and Decreed

:

I. That there is now due and owing to the plain-

tiff Security-First National Bank of Los Angeles,

a national banking association, from the defendant

Helen W. Rork the following sums, to-wit: [34]
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For Principal and Interest on said

Note $1225.67

And for money expended by the said

plaintiff as alleged in the complaint 87.17

And for fee of attorney for said plaintiff,

which is hereby allowed by the Court 112.51

Making in all the sum of 1425.35

And for costs herein laid out and

expended taxed at 15.20

And that said sum is secured by the deed of trust

mentioned in plaintiff's; complaint, and that the

premises described in the complaint and hereinafter

described, were as alleged in the complaint of the

plaintiff, conveyed to the trustee therein named, in

trust as security for the payment of the said sum;

II. That the defendant United States of Amer-

ica has a lien on said property to secure the pay-

ment of $12,148.16 and that said lien is subsequent

and subordinate to the lien of plaintiff's deed of

trust

;

III. That the said premises, or so much thereof

as it may be necessary to sell, mentioned in said

complaint, and hereinafter described, be sold at

public auction on or after February 1, 1938, in the

manner prescribed by law by R. E. Allen, Commis-

sioner, hereinafter appointed, in the County in

which said property, or some part thereof, is situ-

ated; and that any party to this action may be a

purchaser at such sale ; and that R. E. Allen be and

he is hereby appointed a commissioner to sell the

incumbered property, and his compensation for such
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services is hereby fixed at $10.00; before entering

upon his duties as such commissioner he shall take

the oath and give an undertaking in the sum of

$500.00 all as required by law

;

IV. That said commissioner, after the time al-

lowed by law for redemption has expired, shall exe-

cute a deed to the purchaser or purchasers at said

sale; and if any of the parties to this action who

may be in possession of said premises, or any part

thereof, or any [35] person who has come into pos-

session under them, or either of them, refuse to

deliver possession thereof to such purchaser or pur-

chasers on production of the deed for such premises,

or any part thereof, a writ of assistance may, with-

out further notice, be issued to compel such delivery

to the purchaser or purchasers
j

V. That the proceeds of said sale shall be ap-

plied as follows:

First, to the payment of commissioner's fees, dis-

bursements and commissions on said sale;

Secondly, to the payment to the plaintiff of the

costs of this suit aforesaid

;

Thirdly, to the payment to the plaintiff of the

said total sum of $1425.35; for principal, interest,

expenditures and attorneys fee, including any

amounts for search of title, etc., so found due as

aforesaid, with interest thereon from the date of

this decree at seven per cent per annum

;

VI. That if there be any surplus remaining

after making said payments, said surplus shall be

paid to the defendant United States of America
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until the sum of $12,148.16 is paid, and if there be

any surplus remaining after making said payments,

said surplus shall be paid to the defendant Helen

W. Rork, and if the proceeds of said sale be insuffi-

cient to pay the amount so found due to the plain-

tiff, with interest, costs and expenses of sale, as

aforesaid, that thereupon the plaintiff recover of

said defendant Helen W. Rork the amount of such

deficiency, with interest thereon at the rate of seven

per cent per annum from the date of said sale ; and

that the said plaintiff shall have judgment therefor

against the said defendant and execution thereon,

and the clerk of this court shall, and hereby is or-

dered to docket and enter . such judgment, and it

shall become a lien on the property of the said de-

fendant, as in other cases in which execution may
be issued.

VII. That the defendants, including defendant

United States [36] of America, and all persons

claiming or to claim from or under them or any of

them, and all persons having liens subsequent to

said deed of trust by judgment or decree upon the

land described therein, including defendant United

States of America, and their personal representa-

tives, and all persons having any lien or claim by

or under such subsequent judgment or decree, and

their heirs or personal representatives, and all per-

sons claiming under- them, and all persons claiming

to have acquired any estate or interest in said prem-

ises subsequent to the filing of notice of the pen-

dency of this action with the Recorder be forever
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barred and foreclosed of and from all equity of re-

demption and claim of, in, and to said premises and

every part and parcel thereof, from and after the

delivery of the said deed by the said commissioner;

VIII. That the lands and premises directed to

be sold by this decree are situated in the City of

Beverly Hills, County of Los Angeles, State of Cali-

fornia, and are bounded and particularly described

as follows, to-wit:

Lot Eighteen (18) Block Two (2) in Tract

Number 4794 in the City of Beverly Hills,

County of Los Angeles, State of California, as

per map recorded in Book 45, Page 50 of Maps,

in the office of the County Recorder of said

County
j

together with the tenements, hereditaments and ap-

purtenances thereunto belonging, or in any wise

appertaining.

Dated: January 7, 1938.

THOMAS C. GOULD
Judge of the Superior Court,

Entered Jan. 10, 1938.

Docketed Jan. 10, 1938.

Book 989, P. 243.

[Endorsed] : Filed Dec. 6, 1938. [37]
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At a stated term, to wit: The September Term,

A. D. 1938, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held at

the Court Room thereof, in the City of Los Angeles,

California, on Friday, the 9th day of December, in

the year of our Lord one thousand nine hundred

and thirty-eight.

Present

:

The Honorable: Harry A. Hollzer, District

Judge.

[Title of Cause.]

This cause coming on for hearing on motion of

defendant to reopen evidence, to stay injunction and

to modify decree, pursuant to notice filed Dec. 6,

1938; David Schwartz, Esq., appearing for the

plaintiff ; A. M. Jewell and E. H. Mitchell, Assistant

U. S. Attorneys, and Eugene Harpole, Special At-

torney, Bureau of Internal Revenue, appearing for

the defendant ; H. E. Snyders being present as offi-

cial court reporter

;

Attorney Schwartz objects to hearing of the mo-

tion and moves to dismiss motion of defendant on

the ground it is brought too late, etc., and argues in

support of his motion to dismiss; whereupon,

Attorneys Mitchell and Harpole make statements

;

and the Court states it will hear evidence as to due

diligence of movements.

Attorney Mitchell is sworn and testifies re due

diligence by a statement and upon examination by

the Court and Attorney Schwartz.
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Attorney Jewell makes a statement re the trial of

this cause.

Jean Wunderlich, Esq., is sworn and testifies in

opposition to motion upon examination by Attor-

neys Schwartz and Harpole, and by the Court.

It is now ordered that the cause be hereby con-

tinued to December 10, 1938, for further hearing.

At 2:05 o'clock p. m. Court reconvenes in this

cause.

Attorney Mitchell presents a stipulation for

amendment of Decree and the Court amends Decree

in open Court and approves the [38] stipulation.

It is ordered that motion to reopen to admit evi-

dence and to reopen to amend Findings and Decree

be, and it is, denied, and exception allowed as cov-

ered by the stipulation and exception noted to the

defendant. [39]

[Title of District Court and Cause.]

STIPULATION FOR AMENDMENT OF

DECREE

It Is Hereby Stipulated and Agreed by and be-

tween the parties to above entitled action, through

their counsel undersigned, that the Decree entered

herein on the 10th day of November, 1938, be

amended by the court by interlineation in the fol-

lowing respects, to-wit

:

1st, On page 1 of said Decree, line 32, between

the word "enforce" and the words "the lien", in-

sert the following words: "as against the plaintiff
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and as against the property described in the com-

plaint,
'

'

;

2nd. On page 2, line 14 of said Decree, between

the words "filed" and "against", insert the word

"as";

3rd. On page 2 of said Decree, line 14, between

the words "and" and "against", insert the word

"as".

Dated : December 9, 1938.

DAVID SCHWARTZ,
Attorney for Plaintiff.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE, Spec. Atty.,

Bureau of Internal Revenue.

By E. H. MITCHELL,
Attorneys for Defendant.

So Ordered : Dec. 9, 1938.

H. A. HOLLZER,
Judge.

[Endorsed] : Filed Dec. 9, 1938. [40]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above entitled cause having come on regu-

larly for trial at a regular session of the above en-

titled court, sitting as a court of equity, on the 28th

day of July, 1938, before the Hon. Harry A. Holl-

zer, judge presiding, the plaintiff appearing by and

through her attorney and counsellor, David

Schwartz, and the defendant appearing by and

through his attorneys and counsellors, Ben Harri-

son, E. H. Mitchell, Eugene Harpole and Armond
Monroe Jewell, by Armond Monroe Jewell, and evi-

dence having been introduced the cause having been

argued by counsel the court having considered the

briefs submitted by the parties herein, the court

now finds the facts to be as follows:

FINDINGS OF FACT

I.

That the plaintiff herein is the widow of one, Sam

E. Rork, deceased; that she is a citizen of the

United States residing in the City of Los Angeles,

County of Los Angeles, State of California.

II.

That the defendant, Nat Rogan, was, and still is,

the Collector of Internal Revenue for the Sixth Col-

lection District of California.
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III.

That the plaintiff was married to the said Sam E.

Rork on [41] the 1st day of July, 1907 and remained

the wife of said Sam E. Rork until the time of his

death on July 31, 1933.

IV.

The court further finds that on February 21, 1939,

Sam E. Rork filed, in the manner provided by law,

on form 1040, a joint return for the calendar year

1928 and that at the head of the return there Was

written, "Sam E. Rork and Wife, 623 No. Maple

Drive, Beverly Hills, California"; that said return

was signed by Sam E. Rork only and was not signed

by his wife.

V.

The court further finds that the plaintiff herein

is now, and ever since the 27th day of January,

1930, has been the owner in fee of that certain real

property located in the City of Beverly Hills,

County of Los Angeles, State of California, more

particularly described as follows

:

Lot Eighteen (18) in Block Two (2) in Tract

Number 4794 as per map recorded in Book 45,

Page 50 of Maps in the office of the County Re-

corder of said County.

VI.

The court further finds that the said above de-

scribed property was deeded to the plaintiff herein

on the said 27th day of January, 1930, by grant

deed from one Richard T. Chown and Deane Chown,
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his wife, which grant deed was recorded on the 24th

day of February, 1930, in Book 9794, Page 64 of

Official Records, Los Angeles County, California,

and that on the said 27th day of January, 1930, the

said Sam E. Rork, deceased, executed a quitclaim

deed to this plaintiff as grantee of the above de-

scribed property and which quitclaim deed contains

the following provision:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now existing

or which may hereafter arise by reason of

marital relation of said parties and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation." [42]

Said quitclaim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Official

Records, Los Angeles County, California.

VII.

The court further finds that the said Sam E. Rork

died on the 31st day of July, 1933, and that at the

time of his death, the said Sam E. Rork left no

estate, either separate or community, and that this

plaintiff received no property from said deceased

at the time of his death ; the court further finds that

during the year 1928, the plaintiff herein received

no income from any separate property belonging to

her and that no such income was shown on said
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joint return and that all of the income shown on

said return was the separate income of the said Sam
E. Rork with the exception of $19,500.00, being the

salary received by said Sam E. Rork during said

year and in which plaintiff had a one-half interest

as community property. The court further finds that

plaintiff's proportion of income taxes upon her

share of community income for the calendar year

1928 has not been paid.

VIII.

The court further finds that on or about the 17th

day of December, 1930, the plaintiff caused to be

executed and delivered to the Security First Na-

tional Bank of Los Angeles, a promissory note in

the sum of $4,000.00 bearing interest at the rate of

7% per annum and that said promissory note was

secured by a trust deed upon the property herein-

above described and which trust deed was recorded

on December 19, 1930, in Book 10576, Page 24 of

Official Records of Los Angeles County, California,

and upon which there is a balance at this time in

the sum of $1200.00 with accrued interest in the

amount of $18.00 to June 17, 1937, and at the rate

of 7% per annum until paid.

IX.

The court further finds that on the 14th day of

February, [43] 1931, the Collector of Internal Rev-

enue caused to be mailed to the late husband of the

plaintiff herein, Sam E. Rork, a deficiency notice

which notice was addressed, "Sam E. Rork and
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Wife, c/o A. J. Coover, Tec. Art Studios of Cali-

fornia, Los Angeles, California;" The court further

finds that at the time of the mailing of such notice,

the said A. J. Coover was not in the employ of the

said Sam E. Rork, nor in the employ of the plain-

tiff herein, and the court further finds that the

plaintiff herein at no time received said notice from

the said A. J. Coover and that no other notice was

ever mailed to the plaintiff herein.

X.

The court further finds that on or about the 13th

day of April, 1931, the plaintiff, at the request of

her husband, signed and verified a petition for a re-

determination of deficiency income tax for the cal-

endar year 1928; that the plaintiff was ignorant as

to the contents of said petition, its meaning and

effect, and signed the same in the belief that the

same pertained only to income taxes of her said

husband and in reliance upon his assurance that

said petition was with regard to his income tax;

that the plaintiff's husband thereupon caused said

petition to be filed with the United States Board of

Tax Appeals.

XI.

The court further finds that thereafter, to-wit, on

the 10th day of March, 1933, the said Sam E. Rork

had a conference with a representative of the Spe-

cial Advisory Committee, a division of the Bureau

of Internal Revenue, and at such time, the said

Committee obtained an agreement to stipulate (not
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a stipulation) of and from the said Sam E. Rork

by the terms of which the said Sam E. Rork stipu-

lated to a deficiency for the calendar year, 1928, in

the amount of $9,677.28; that the plaintiff herein

was not requested to, and did not sign such agree-

ment, [44]

XII.

The court further finds that thereafter, to-wit, on

the 5th day of April, 1933, the General Counsel for

the Bureau of Internal Revenue caused to be mailed

to the said Sam E. Rork, a stipulation to be filed

with the United States Board of Tax Appeals by

the terms of which the said Sam E. Rork agreed to

a deficiency for the calendar year, 1928, in the

amount of $9,677.28; that the said Sam E. Rork

signed said stipulation and returned the same to the

General Counsel of the Bureau of Internal Rev-

enue ; that thereafter, to-wit, on the 13th day ,0)f

May, 1933, said General Counsel returned said

stipulation signed by the plaintiff's husband, to the

said Sam E. Rork with the request that the same be

signed by the plaintiff; that at the request of the

General Counsel of the Bureau of Internal Revenue

and of her late husband, plaintiff added her signa-

ture to said stipulation in ignorance of its contents,

its meaning and effect, and in the belief that the

same pertained only to the income tax of the said

Sam E. Rork, and in reliance of his assurance to

that effect, The court further finds that thereafter

her late husband, and not the plaintiff, caused said
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stipulation to be filed with said General Counsel for

filing with the said Board of Tax Appeals.

XIII.

The court further finds that the plaintiff herein

did not participate in, nor attend any of the confer-

ences or negotiations had between said Sam E. Rork

with the duly authorized agents of the Bureau of

Internal Revenue as a result of which conferences

and negotiations the said plaintiff's husband agreed

to such deficiency.

XIV.

The court further finds that all of the correspond-

ence had by and between said Bureau and the plain-

tiff's late husband and the reports furnished to him

by said Bureau justified the plaintiff in reaching

the understanding and belief that the same per-

tained only to his income taxes. [45]

XV.
The court further finds that on or about the 6th

day of June, 1933, the Board of Tax Appeals filed

its decision against "Sam E. Rork and Wife" for

the said calendar year, 1928, pursuant to said stipu-

lation hi the amount of $9,677.28; that the plaintiff

did not know that such decision was entered against

her and did not discover the same until the spring

of the year 1937; that said decision had not been

reversed or modified in any manner whatsoever nor

has any appeal or other review been taken there-

from.
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XVI.
The court further finds that on the 17th day of

June, 1933, the defendant herein, as Collector of
Internal Revenue for the Sixth Collection District

of California, made an assessment against the said
Sam E. Rork and the plaintiff herein, and that
thereafter, to-wit, on the 9th day of August, 1933,
filed a lien against the said Sam E. Rork and this

plaintiff in the office of the United States District
Court within and for the Southern District of Cali-

fornia, Central Division, bearing No. 48618, and
that on the said 9th day of August, 1933, notice of
such lien was recorded in the office of the County
Recorder within and for the County of Los Angeles,
State of California, bearing No. 33913; that said
liens now constitute a cloud upon the title of the
plaintiff herein in and to the property described in
the complaint and owned by the plaintiff herein;
that the plaintiff did not know that such lien was
entered against her property, and did not discover
the same until the spring of the year 1937, under
the circumstances hereinafter set out.

XVII.
The court further finds that in the spring of the

year 1937, the plaintiff herein was and still is with-
out funds with which to pay the trust deed held by
the Security First National Bank of Los Angeles
and described in paragraph VIII of these Find-
ings; that the plaintiff in the spring of the year
1937, had completed arrangements [46] for the re-
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newal of said trust deed with the Security First

National Bank of Los Angeles by the terms of

which renewal the said plaintiff was to pay off said

incumbrances in monthly installments stretching

over a period of years; that upon obtaining a title

search upon said premises, the said Security First

National Bank of Los Angeles discovered the lien

filed herein by this defendant and advised the plain-

tiff thereof; the court further finds that this was

the first time that this plaintiff discovered that any

claim whatsoever was being made against this plain-

tiff by reason of any taxes owing by her said hus-

band, Sam E. Rork; that thereupon, the plaintiff

made an attempt to obtain a release of said lien

from the defendant herein and from the Commis-

sioner of Internal Revenue at Washington, D. C,

but that, the said Commissioner and the said Col-

lector herein, refused to release said lien.

XVIII.

The court further finds that because of the in-

ability of the plaintiff to pay said trust deed in

favor of the Security First National Bank of Los

Angeles in one lump sum and because of the exist-

ence of the lien herein and because of the refusal

of the Commissioner of Internal Revenue and the

said Collector, to release said lien, the said Security

First National Bank of Los Angeles, advised the

plaintiff that in view of the existence of the liens

against the property described in the complaint, it

could not, and would not be in a position to renew
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said loan so that the plaintiff could arrange to pay

out the same in monthly installments over a period

of years and thereupon an action was filed in Supe-

rior Court of Los Angeles County entitled " Security

First National Bank of Los Angeles, a national

banking association, Plaintiff, v. Helen W. Rork,

et al., Defendants" bearing No. 421967, for the fore-

closure of said premises described in the complaint

and that the said Security First National Bank of

Los Angeles entered judgment against this plaintiff

for the foreclosure of said premises and that the

said premises were sold on execution sale pursuant

to a decree of foreclosure on the [47] 8th day of

February, 1938, and that the last date on which this

plaintiff can redeem said property from said fore-

closure proceedings will be on the 7th day of Feb-

ruary, 1939.

XIX.

The court further finds that the premises upon

which said foreclosure proceedings were had was

and still is worth the sum of $6500.00 and that the

plaintiff herein is without funds or any means

whatsoever with which to effect a redemption from

said foreclosure proceedings; that the said Security

First National Bank of Los Angeles has offered,

and still is willing to permit this plaintiff to make

a loan whereby the amount owing to it by reason of

said foreclosure proceedings could be paid out in

monthly installments over a period of years but said

bank further advised this plaintiff that it is unable

to do so in view of the lien filed by the defendant
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herein; the court further finds that this is the only-

way whereby this plaintiff may be able to save her

property described in the complaint, The court fur-

ther finds that the plaintiff has no other property

whatsoever and that unless the defendant herein is

enjoined from enforcing the lien filed in the office

of the United States District Court within and for

the Southern District of California, Central Divi-

sion, and in the office of the County Recorder within

and for the County of Los Angeles, State of Cali-

fornia, heretofore described, the plaintiff will lose

all of her right, title, interest and equity in and to

said property which equity is of the approximate

value of $5,000.00.

And from the foregoing facts, the court draws its

Conclusions of Law as follows

:

CONCLUSIONS OF LAW
I.

That no notice of deficiency, as required by the

statute in such case made and provided, for the cal-

endar year 1928, or for any other year, was ever

mailed to the plaintiff by the Commissioner [48]

of Internal Revenue.

II.

That no valid assessment of any such deficiency

was made against said plaintiff nor against the

property owned by the plaintiff herein and described

in the complaint.
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III.

That the United States Board of Tax Appeals

never acquired jurisdiction of the plaintiff to deter-

mine as against her any deficiency in income taxes

for the calendar year, 1928.

IV.

That the decision and/or judgment entered by the

said Board of Tax Appeals is void as against the

plaintiff herein and that said decision and/or judg-

ment is not a bar to the prosecution of the action

herein by this plaintiff.

V.

That, no estoppel exists against the plaintiff

herein and that the plaintiff is not estopped from

disclaiming any personal liability for said unpaid

taxes.

VI.

That exceptional and extraordinary circumstances

exist entitling plaintiff to relief herein and that the

plaintiff is entitled to a decree perpetually and for-

ever enjoining the defendant, Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, from collecting or attempting

to collect in any manner from the plaintiff herein

the taxes, or any interest thereon, owing from the

said Sam E. Rork or from the plaintiff for the

calenacir year 1 . l'G,! or from in any manner en-

forcing or attempting to enforce the lien heretofore

filed by him in the office of the clerk of the United

States District Court within and for the Southern
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District of California, Central Division and the of-

fice of the County Recorder within and for the

County of Los Angeles, [49] State of California,

nor from enforcing any lien or claim against the

property described in the complaint herein and

owned by the plaintiff; and that the plaintiff is fur-

ther entitled to an order directing and enjoining the

said Nat Rogan, Collector of Internal Revenue for

the Sixth Collection District of California, to file

a release of the lien heretofore filed against this

plaintiff and against the premises described in the

complaint, in the office of the clerk of the United

States District Court within and for the Southern

District of California, Central Division, and in the

office of the County Recorder within and for the

County of Los Angeles, State of California.

Let judgment be entered accordingly this 9th day

of November, 1938.

H. A. HOLLZER
Judge

Approved as to Form.

BEN HARRISON
E. H. MITCHELL
EUGENE HARPOLE
ARMOND MONROE JEWELL

By ARMOND MONROE JEWELL
Attorneys for Defendant.

[Endorsed]: Filed Nov. 1C, >38. [50] ,.<
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In the District Court of the United States Southern
District of California—Central Division

Equity

No. 1326-H

HELEN W. RORK,
Plaintiff,

vs.

NAT ROGAN, Collector of Internal

Revenue for the Sixth Collection

District of California,

Defendant,

DECREE
The above entitled cause having come on regu-

larly for trial at a regular session of the above en-
titled court, sitting as a court of equity, on the
28th day of July, 1938, before the Hon. Harry
A. Hollzer, judge presiding, the plaintiff appearing
by and through her attorney and counsellor, David
Schwartz, and the defendant appearing by and
through his attorneys and counsellors, Ben Har-
rison, E. H. Mitchell, Eugene Harpole and Armond
Monroe Jewell by Armond Monroe Jewell, and evi-
dence having been introduced and the cause having
been argued by coimsel and the court having con-
sidered the briefs submitted by the parties herein,
and the court having made its findings of fact and
stated separately its conclusions of law thereon and
having ordered that judgment be entered accord-
ingly in favor of said plaintiff.
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Now, therefore, it is hereby ordered, adjudged

and decreed that the defendant herein, Nat Rogan,

Collector of Internal Revenue for the Sixth Col-

lection District of California be, and is hereby per-

petually and forever enjoined from collecting or at-

tempting to collect, in any manner, any taxes and

interest thereon for the calendar year 1928, from

this plaintiff and that said Nat Rogan, Collector of

Internal Revenue for the Sixth Collection District

of California be, and is hereby further enjoined

from enforcing or attempting to enforce, as against

the plantiff and as against the property described

in the Complaint, the lien heretofore filed by him

in the office [51] of the clerk of the United States

District Court within and for the Southern District

of California, Central Division, on the 9th day of

August, 1933, bearing No. 48618, and in the office

of the County Recorder within and for the County

of Los Angeles, State of California, on the said 9th

day of August, 1933, bearing No. 33913.

And it is further ordered, adjudged and decreed

that the said Nat Rogan, Collector of Internal Rev-

enue for the Sixth Collection District of California

be and is hereby ordered and enjoined to file in the

office of the clerk of the United States District

Court within and for the Southern District of Cali-

fornia, Central Division, and in the office of the

County Recorder within and for the County of Los

Angeles, State of California, a release of the lien

heretofore filed as against this plaintiff and as

against the premises described in the complaint.
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This 9th day of November, 1938.

H. A. HOLLZER, Judge.

Approved as to form upon the allowance by the

court of the amendment to the prayer of the

amended complaint.

BEN HARRISON,
E. H. MITCHELL,
EUGENE HARPOLE,
ARMOND MONROE JEWELL,

By ARMOND MONROE JEWELL,
Attorneys for Defendant.

Amended Dec. 9, 1938.

HOLLZER, Judge.

Judgment entered Nov. 10, 1938. Docketed Nov.

10, 1938. Book, C. O. 1—Page 209.

R. S. ZIMMERMAN,
Clerk.

. J){ ., WAYNE THOMAS,
Deputy.

[52]
[Endorsed] : Filed Nov. 10, 1938. [53]

[Title of District Court and Cause.]

APPLICATION TO TRIAL COURT FOR
ORDER STAYING ENFORCEMENT

OF DECREE
Comes now the defendant, through his attorneys

undersigned, and respectfully shows to the Court:
That an appeal from the decree entered in said

action on the 10th day of November, 1938 was taken
by the defendant to the United States Circuit Court



Helen W. Rork 51

of Appeals for the 9th Circuit, on the 9th day of

December, 1938.

Now, therefore, application is hereby made, pur-

suant to the provisions of Rule 62 (c) (d) (e) of

the Rules of Civil Procedure for the District Courts

of the United States, that an order be made and

entered by this Court staying and suspending the

enforcement and operation of said decree pending

said appeal, particularly that portion of said decree

(a) enjoining the defendant collector from enforc-

ing or attempting to enforce, as against the plaintiff

and the property described in the complaint, the

lien referred to therein, and (b) requiring the de-

fendant collector to file in the office of the Clerk of

the United States District Court and in the office

of the Los Angeles County Recorder, a release of

said lien as against plaintiff and as against said

premises.

In support of this applicat: ,n, defendant not only

relies upon the provisions of said Rule 62(c) (d)

and (e), but also calls the attention of the Court to

Section 613 of the Revenue Act of 1928 which reads

in part as follows:

"(a) Section 3186 of the Revised Statutes,

as amended, is amended to read as follows:

[55]

(c) Subject to such regulations as the Com-

missioner of Internal Revenue, with the ap-

proval of the Secretary of the Treasury, may

prescribe, the collector of internal revenue

charged with an assessment in respect of any

tax
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(i) May issue a certificate of release of the

lien if the collector finds that the liability for

the amount assessed, together with all interest

in respect thereof, has been satisfied or has be-

come unenforceable

;

(2) May issue a certificate of release of the

lien if there is furnished to the collector and

accepted by him a bond that is conditioned upon

the payment of the amount assessed, together

with all interest in respect thereof, within the

time prescribed by law (including any extension

of such time), and that is in accordance with

such requirements relating to terms, conditions,

and form of the bond and sureties thereon, as

may be specified in the regulations;

(3) May issue a certificate of partial dis-

charge of any part of the property subject to

the lien if the collector finds that the fair mar-

ket value of that part of such property remain-

ing subject to the lien is at least double the

amount of the liability remaining unsatisfied

in respect of such tax and the amount of all

prior liens upon such property.

(d) A certificate of release or of partial

discharge issued under this section shall be held

conclusive that the lien upon the property cov-

ered by the certificate is extinguished."

See also Section 509 of the Revenue Act of 1934

which reads as follows:

" Section 3186(c) of the Revised Statutes, as

amended, is amended by adding at the end

thereof the following [56] new paragraph

:
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" (4) May issue a certificate of discharge

of any part of the property subject to the lien

if there is paid over to the collector in part

satisfaction of the liability in respect of such

tax an amount determined by the Commissioner,

which shall not be less than the value, as deter-

mined by him, of the interest of the United

States in the part to be so discharged. In de-

termining such value the Commissioner shall

give consideration to the fair market value of

the part to be so discharged and to such liens

thereon as have priority to the lien of the

United States."

Defendant submits that, except for the method of

removing tax liens provided by Section 3207 of the

revised statutes, the method provided by Section

613 of the Revenue Act of 1928 and Section 509 of

the Revenue Act of 1934 are exclusive; and that,

therefore, the Court was without jurisdiction to

make any order to the effect of which was to de-

stroy, discharge or release said tax lien in whole

or in part, in the case at hand.

In connection with the exclusiveness of the stat-

utory methods referred to above, the Court's at-

tention is called to Subsection (d) of Section 613

of the Revenue Act of 1928, which provides that the

release which the Court, by its decree, has com-

manded the defendant collector to file,
"
shall be

held conclusive that the lien upon the property cov-

ered by the Section is extinguished." Because of

this congressional mandate, performance by the
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collector of the mandatory portion of the injunction,

will completely destroy the effectiveness of the ap-

peal taken by the defendant, and the appeal will

therefore have been useless. In other words, should

the collector now release the lien, as ordered by the

Court, such act must thereafter be held by the

Court to be " conclusive '

' evidence that the lien upon

the property has been extinguished, regardless of

any subsequent decision by the Appellant Court

[57] that this portion of the trial court 's decree was

void for lack of jurisdiction over the subject matter.

In further support of this application, defendant

refers to and makes a part hereof the grounds set

forth in support of its "motion to reopen evidence,

to stay injunction, and modify decree" together

with the points and authorities set forth therein,

which motion is dated December 5, 1938, was filed

herein on December 6, 1938 and denied by the Court

on December 9, 1938.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Assistant U. S. Attorney.

ARMOND MONROE JEWELL,
Assistant U. S. Attorney.

EUGENE HARPOLE,
Special Attorney, Bureau of In-

ternal Revenue.

By E. H. MITCHELL,
376 Pacific Electric Building,

Attorneys for defendant.
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Upon application of one of defendant's counsel,

E. H. Mitchell, the hearing of the above application

is hereby set for two o'clock, P. M. on the 19th day

of December, 1938 and the time for notice thereof

is hereby shortened to two days.

Dated: This 16th day of December, 1938.

paul j. Mccormick,
Judge.

[Endorsed] : Filed Dec. 16, 1938. [58]

[Title of District Court and Cause.]

ORDER TO PRESERVE STATUS QUO
PENDING APPEAL

Whereas, a Decree was entered herein on the

10th day of November, 1938, containing prohibitory

and mandatory injunctive provisions directed to

the defendant, Collector of Internal Revenue, from

which Decree an appeal was taken by said defendant

to the United States Circuit Court of Appeals, for

the Ninth Circuit, on the 9th day of December,

1938; and

Whereas, an application was filed herein by said

defendant appellant on the 16th day of December,

1938, asking for the issuance of an order staying

and 'suspending the enforcement and operation of

said Decree pending appeal, and was heard in open

court at 2:00 o'clock P. M. on the 22nd day of De-

cember, 1938, and then taken under submission,
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Now, therefore, for the purpose of preserving

the respective rights and interests of the parties

and the status quo of the property involved in this

suit pending such appeal and until a decree, final as

to both parties, has been entered herein,

It is hereby ordered:

First. That the plaintiff be, and she hereby is,

authorized to redeem the real property, hereinafter

described, from that certain foreclosure sale thereof

held on the 8th day of February, 1938, pursuant to

a decree of foreclosure and order of sale and for

deficiency judgment, dated January 7, 1938, and

entered and docketed January 10, 1938, in Book 989,

p. 283 of Judgment Records [59] in the office of the

Clerk of the Superior Court of Los Angeles County,

California, in that certain action entitled Security

First National Bank of Los Angeles, plaintiff, vs.

Helen W. Rork, Los Angeles Trust and Safe De-

posit Company, as Trustee, I. Magnin & Company,

a corporation, United States of America, et al., de-

fendants, and numbered in said court 421967. The

said real property, and the improvements thereon

are situated in the City of Beverly Hills, County of

Los Angeles, State of California, and are particu-

larly described as follows, to-wit:

Lot 18 of Block 2 in Tract Number 4794 as

per map recorded in Book 45, Page 50 of Maps
in the office of the County Recorder of said

County.

Second. That since it will be necessary for plain-

tiff to borrow the money with which to make such
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redemption, and since the lender of such funds will

require a first lien upon said premises to secure

the payment of its loan, this Court declines to stay

that portion of its said decree requiring the de-

fendant to execute and file a release of the tax lien

as against said property, which lien at present con-

stitutes a cloud upon the title of same, but such re-

lease of said property only from such lien, shall be

executed and filed only at the time and in the man-

ner as hereinafter provided.

Third. That for the purpose of financing such

redemption, the necessary expenses incurred in con-

nection therewith, and the initial upkeep of said

property, the plaintiff is hereby authorized to bor-

row not in excess of the sum of $2,000.00, execute a

note for said sum bearing interest at the lowest

available rate, and execute and acknowledge a mort-

gage or deed of trust upon said premises, securing

the payment thereof, upon the terms and conditions

currently preaviling and required by responsible

lending corporations in Los Angeles County, Cali-

fornia.

Fourth. That in the event plaintiff exercises the

foregoing authority, she shall concurrently, with

the execution of said mortgage or deed of trust,

execute and acknowledge a grant deed conveying

said premises to Alfred S. Menick, Trustee, [60]

hereby appointed by the court to carry out the

terms and conditions of this order.

Fifth. In the event that the plaintiff exercises

the foregoing authority, the certificate of redemp-
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tion procured by her, the defendant's release of said

property from said tax lien, the mortgage or deed

of trust executed by plaintiff to secure said loan,

and said grant deed to Alfred S. Menick, Trustee,

shall be concurrently presented to the Eecorder of

Los Angeles County, California, for filing with in-

structions to record and file said documents in the

following order, to-wit:

1. Said Certificate of Redemption;

2. Said release of tax lien

;

3. Said mortgage or deed of trust securing said

loan; and

4. Said grant deed to Alfred S. Menick, Trustee.

Sixth. That any excess funds remaining after

the redemption of said property and the payment

of the expenses incidental to the drafting and re-

cording of the foregoing documents and any neces-

sary escrow expenses incidental thereto, shall be, im-

mediately after such recordation, paid over to said

Alfred S. Menick, Trustee, by said lender, or other

person having custody of the same, and such excess

funds shall become a part of the trust estate hereby

created. Said Trustee shall thereafter, pending

said appeal and subject to the further order of the

Court, be charged with the administration of said

property, shall collect the rents therefrom, and pay
out of the trust funds in his possession all taxes

assessed against the same, interest upon said loan,

fire insurance premiums, and any other expenses

necessary to maintain the same in a suitable condi-

tion for rental purposes.
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Seventh. That said trustee, and/or his successor

trustee duly appointed by the court, shall for such

services be paid five per cent of the gross income

derived from said property while he is in office

and charged with the administration of [61] this

trust. Such compensation shall be payable only out

of the income derived from said property, including

the initial excess, if any, of the borrowed funds re-

ceived by such trustee as aforesaid.

Eighth : That said Trustee shall keep an accurate

written account of his receipts and disbursements

in connection with his administration of this trust,

and shall make a written annual report thereof to

this court until the termination of this trust, at

which time a final report thereof shall be submitted.

Said trustee, and any successor trustee appointed

by the court, shall file herein a bond to be approved

by the court in the penal sum of twice the estimated

gross annual rentals of said premises, to-wit, the

sum of $1,000.00 conditioned upon his faithful per-

formance of the duties of his office.

Ninth. In the event that said decree herein, from

which the defendant Collector has appealed, shall

be affirmed and/or shall otherwise and without mod-

ification become a final decree of this court, then,

but not before, the Trustee shall execute, acknowl-

edge and deliver to plaintiff a grant deed conveying

to her said premises and shall account to her, sub-

ject to the approval of this court, for the funds of

the estate then in his possession. In the event that
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said decree herein, from which the defendant has

appealed, shall be reversed and a different decree

in all respects in favor of the defendant shall be

entered pursuant to the mandate of the Appellate

Court and shall become final, then, but not before,

said Trustee shall execute, acknowledge and deliver

to the United States Commissioner of Internal Rev-
enue in trust for the United States of America, his

deed conveying said premises, and account, subject
to the approval of the court, to said Commissioner
for the trust funds then in his possession.

In the event that this court's said decree, as fi-

nally entered herein, should enjoin and restrain the
defendant Collector from collecting or attempting
to collect from the plaintiff the tax [62] herein in-

volved, and should not enjoin or restrain the Col-
lector from enforcing or attempting to enforce the
Government's claimed lien upon said property, and
should not contain an order requiring the said de-
fendant Collector to release said property from said
lien, the above named trustee shall retain said prop-
erty and continue with the administration of his
trust until the further order of this court.

Tenth. In the event that the plaintiff exercises
the authority herein above conferred and shall ex-
ecute a mortgage or deed of trust securing the pay-
ment of the redemption funds borrowed by her after
the defendant's release of said tax lien, then the re-
spective rights and interest in and to said property
of the plaintiff and of the Government shall be sub-
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ordinate to the lien of the lender of said redemption

funds.

Dated: January 14, 1939.

H. A. HOLLZER,
Judge.

[Endorsed] : Filed Jan. 14, 1939. [63]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. 8. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing; volume

consisting of 69 pages, numbered from one to 69

inclusive, contains a full, true and correct copy of

Amended Complaint; Answer to Amended Com-

plaint; Affidavits of Helen W. Rorak, E. T. Brew-

ster, and A. J. Coover ; Order of Aug. 9, 1938 amend-

ing Amended Complaint; Memorandum of Conclu-

sions of the Court; Stipulation and order Amend-

ing Complaint; Motion to Reopen; Findings of Fact

and Conclusions of Law ; Amended Decree, Applica-

tion to Trial Court for order stating enforcement

of Decree; Order to preserve status quo pending

appeal; Notice of Appeal; Three Orders extending

time to file record and docket cause ; and Designa-

tion of Record on Appeal and Order for transmittal

of Exhibits, which together with Reporter's Tran-

script and Exhibits transmitted herewith (under
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separate cover) constitute the record on Appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit;

In testimony whereof, I have hereunto set my
hand and affixed the seal of the District Court for

the Southern District of California, this 8th day of

March, in the year of our Lord One thousand nine

hundred and thirty-nine, and of the Independence

of the United States the One hundred and sixty-

third.

[Seal] R. S. ZIMMERMAN,
Clerk of the District Court of the United States

for the Southern District of California.

By EDMUND L. SMITH,
Chief Deputy Cleric.

[Endorsed]: No. 9120. United States Circuit

Court of Appeals for the Ninth Circuit. Nat

Rogan, Collector of Internal Revenue for the Sixth

Collection District of California, Appellant, vs.

Helen W. Rork, Appellee. Transcript of Record.

Upon Appeal from the District Court of the United

States for the Southern District of California, Cen-

tral Division.

Filed March 9, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9120

NAT ROGAN, Collector of Internal

Revenue for the Sixth Collection

District of California

Appellant

HELEN W. RORK
Appellee

STIPULATION AS TO THE PORTIONS OF
THE RECORD ON APPEAL WHICH ARE
MATERIAL.

Pursuant to Rule 19, Subdivision 6 of the Rules

of Procedure of the above entitled court, in lieu of

the designation of the portions of the record on ap-

peal material to the issues on appeal in this cause

heretofore filed by the appellant with the above

entitled court, it is hereby stipulated by and between

the parties hereto through their respective counsel

that the following portions of the record on appeal

shall be deemed material to deciding the issues on

appeal

:

1. Amended Complaint.

2. Answer to Amended Complaint,

3. Stipulation and Order Amending Prayer of

Amended Complaint.

4. Findings of Fact and Conclusions of Law.

5. Memorandum of Conclusions of Judge Harry

Harry A. Hollzer.
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6. Stipulation Amending Decree.

7. Decree as Amended.

8. Motion to Reopen Evidence, to Stay Injunc-

tion and Modify Decree, and Exhibit A at-

tached thereto.

9. Minutes of Court of Judge Harry A. Hollzer,

December 9, 1938, denying said Motion.

10. Application to Trial Court for Orders Stay-

ing Enforcement of Decree.

11. Order to Preserve Status Quo Pending Ap-

peal.

12. In lieu of the testimony adduced from the

witnesses and the exhibits introduced into

evidence, please print the stipulation marked

Exhibit "A" and attached hereto.

Dated : March 30, 1939.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. U. S. Attorney.

ARMOND MONROE JEWELL,
Asst. U. S. Attorney.

EUGENE HARPOLE,
Spec. Atty., Bureau of Internal

Revenue.

By
Attorneys for Appellant.

DAVID SCHWARTZ,
Attorney for Appellee.
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[Title of Circuit Court of Appeals and Cause.]

STIPULATION

EXHIBIT "A"

(STATEMENT OF EVIDENCE)

It is hereby stipulated by and between the par-

ties hereto through their respective counsel that the

following is a true statement of the evidence ad-

duced from the testimony of the witnesses and the

exhibits in above-entitled case and may be used in

lieu thereof:

On February 21, 1929, there was filed a joint in-

come tax return on Form No. 1040, for the calendar

year 1928 under the name of "Sam E. Rork and

wife". The return was signed by Sam E. Rork

only. The address shown on said return was 623

N. Maple Drive, Beverly Hills, California. At all

times herein mentioned until date of his death July

31, 1933, Sam E. Rork and the plaintiff were hus-

band and wife.

Listed on said return was $19,500.00 as "salary

First Natl. Pictures, Burbank, Calif." Also listed

thereon was nearly $100,000.00 of other income

which was the separate property of Sam E. Rork

with losses, interest paid and traveling expenses

amounting to approximately $111,000.00.

On the 6th day of February, 1931, the Internal

Revenue Agent in Charge at Los Angeles, trans-

mitted the report of field examination to the Com-

missioner concerning the above return. Said re-

port contained a number of letters and statements,
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the pertinent portions of which are hereinafter set

forth.

Said report had attached thereto a letter ad-

dressed and reading in part as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of Calif.,

Los Angeles, Calif.

Sir:

Inclosed herewith you will find copy of re-

port covering examination recently made by a

representative of this office, concerning your

income tax liability, which is furnished for your

information and files. The original of this re-

port has been forwarded for final action to the

Commissioner of Internal Revenue at Wash-
ington, D. C."

Also attached to such report was a report of an

examination by an examining officer reading in part

as follows:

"In re: Sam E. Rork,

c/o A. J. Coover,

Tec-Art Studios of Calif.,

Los Angeles, Calif.

Internal Revenue Agent in Charge,

Los Angeles, California.

An examination of the books and records of

the above named (Individual, ) for the year

1928 discloses the following in connection with

the income tax liability:
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Summary

Additional District in

YearB Tax Overassessment Penalties Which Filed

1928 9,684.78 6th California.

Nature of Business: Motion Picture Pro-

ducer."

Also attached thereto was a statement of total

tax liability as prepared by examining officer, Allan

C. Custiss, reading in part as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec-Art Studios of Calif.,

Name
Los Angeles, California.

Statement of Total Tax Liability

Adjustments Proposed Correct

Tax Previously in Accompanying Report Tax

Year Assessed Deficiency Overassessment Liability

1928 $ $9,684.78 $~~ $9,684.78

Totals 9,684.78 9,684.78"

The preliminary Statement attached to such Rev-

enue Agent's report read in part as follows:

'
'Preliminary Statement

The cause of the additional tax is the partial

disallowance of the deductions" loss on liqui-

dation Sam E. Rork, Inc.

The taxpayer is a motion picture producer

and the first half of the year 1928 his entire

time was so devoted, the latter half of the year

under examination he was ill.

Taxpayer is a married man and lived with

his wife during the entire year 1928.
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The findings were discussed with taxpayer's

accountant, A. J. Coover and the individual who
prepared the return, D. T. Lanier. They both

agreed that the adjustments made are in ac-

cordance with the taxpayer's records and they

would advice him to sign agreement. Taxpayer
is now in New York City and his stay there is

somewhat indefinite. Inasmuch as the return

was filed February 20, 1929, it is thought in-

advisable to wait for taxpayer to return to Los
Angeles to secure agreement.*******
The taxpayer stated that he being the ma-

jority stockholder assumed all assets and liabili-

ties of the Corporation and when the affairs

of the corporation were wound up on the 19th
of November 1928 it was up to him to pay all

the outstanding bills. The taxpayer has failed

to show how and in what years these liabilities

were met. The taxpayer and his accountant
contend that inasmuch as the corporation sus-

tained a loss, the taxpayer being majority stock-

holder, he was entitled to the loss since he had
to make such losses good."

Thereafter under date of February 14, 1931, there
was mailed by the Commissioner of Internal Rev-
enue a deficiency letter declaring a deficiency of

$9,677.28. This letter was addressed as follows:
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"Sam E. Rork and Wife,

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California.

The deficiency arose by the disallowance of losses

claimed on the return by Sam E. Rork which was

alleged to have arisen out of a motion picture enter-

prise that was the separate property of Sam E.

Rork.

On April 10, 1931, a petition to the Board of Tax

Appeals, signed by both Sam E. Rork and Helen

W. Rork, was filed petitioning for a redetermina-

tion of the deficiency set forth by the Collector of

Internal Revenue in his notice of deficiency. The

petition was entitled and read in part as follows

:

"United States Board of Tax Appeals

Docket No

SAM E. RORK and WIFE
Petitioner.

v.

COMMISSIONER OF INTERNAL
Revenue,

Respondent.

PETITION

The above named petitioners hereby petition

for a re-determination of the deficiency set

forth by the Commissioner of Internal Revenue

in his notice of deficiency, IT:AR:E-1 HBR-
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60D, dated February 14, 1931, and as a Basis

of their proceeding allege as follows:

1. The petitioners are individuals (husband
and wife) with residence at Los Angeles, Cali-

fornia (c/o A. J. Coover, Tec. Art Studios of

California).

2. The notice of deficiency (a copy of which
is attached and marked Exhibit "A") was
mailed to the petitioners on February 14, 1931.

3. The taxes in controversy are income taxes
for the calendar year 1928 and for $9,677.28.*******

(Signed) SAM E. RORK,
Petitioner.

(Signed) HELEN W. RORK,
Petitioner.

State of California

County of Los Angeles—ss.

Sam E. Rork and Helen W. Rork, being duly
sworn, say that they are the petitioners above
named; that they have read the foregoing pe-

tition and are familiar with the statements con-

tained therein, and that the facts stated are
true, except to those facts stated to be upon in-

formation and belief, and those facts they be-

lieve to be true.

(Signed) SAM E. RORK
(Signed) HELEN W. RORK
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Subscribed and sworn to before me this 11th

day of April, 1931

(Signed) BENJ. F. HERSOM
Notary Public in and for the County of Los

Angeles, State of California"

Under date of April 13, 1931, a post card acknowl-

edging receipt of the petition was mailed, said post

card being addressed as follows:

"Sam E. Rork,

c/o A. J. Coover,

1541 No. Detroit Street,

Los Angeles, Calif."

The back of the card stated:

"NOTICE OF RECEIPT OF PAPERS

United States Board of Tax Appeals

Washington

Proceeding: SAM E. RORK and WIFE

Docket No. 56251"

Under date of September 8, 1931, a notice of the

filing of an answer by the Commissioner of Internal

Revenue to the petition was sent and received.

The notice was addressed as follows

:

"Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of Calif.

Los Angeles, Calif."

Thereafter under date of May 6, 1932, a letter

signed by W. S. Tandrow, Representative, Special

Advisory Committee of the Los Angeles office of the
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Bureau of Internal Revenue, was mailed and re-

ceived, said letter being addressed and reading as

follows

:

"Mr. Sam E. Rork,

c/o A. J. Coover,

1541 No. Detroit St.,

Los Angeles, California

Sir:

Reference is made to your petition bearing

Docket No. 56,251, filed with the United States

Board of Tax Appeals in connection with an

income tax deficiency for the year 1928.

In examining the case in connection with the

petition to the Board, it appears that a confer-

ence may be advisable for the purpose of en-

deavoring to arrive at a satisfactory settlement

of the case and thus avoid the necessity of a

trial before the Board. Upon request, such a

conference will be arranged before a representa-

tive of the Special Advisory Committee at Los

Angeles, California on a convenient date in the

near future.

If a conference is requested, the Committee

requires that evidence not heretofore presented

to the Bureau on which you will rely in support

of such proposal for settlement as may be sub-

mitted, shall be filed with the representative of

the Committee at least five days prior to the

date of the conference.

If you do not desire a conference or do not
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request one within ten days from the date of

this letter, it will be assumed that you prefer

to have the case proceed to trial before the

United States Board of Tax Appeals.

Further correspondence should be addressed

to the undersigned, Fourth Floor, 939 South

Broadway, Los Angeles, California.

Respectfully,

W. S. TANDROW,

W. S. TANDROW,
Representative, Special Advisory Committee."

WST: McM

Thereafter, Sam E. Rork attended a conference

with Mr. Tandrow pursuant to the letter from Tan-

drow to him, as above set forth, and after this con-

ference he signed an "agreement to stipulate" with

reference to the subject matter then pending before

the Board of Tax Appeals. This agreement was

signed by Sam E. Rork only. The "agreement to

stipulate" read as follows:

"AGREEMENT TO STIPULATE

SA:WHL
WST

In re: Sam E. Rork and Wife

Los Angeles,, California

Docket : No. 56,251

Year: 1928

The undersigned petitioner herein- agrees to

stipulate with the General Counsel of the Bu-
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reau of Internal Revenue to the entry of an

order by the United States Board of Tax Ap-

peals approving the Commissioner's deter-

mination for the calendar year 1928 disclosing

a deficiency in tax amounting to $9,677.28 stated

in a notice dated February 14, 1931.

SAM E. RORK
Date: March 10, 1933."

Such agreement to stipulate was accompanied by

the following report signed by three members of

the Special Advisory Committee and Mr. W. S.

Tandrow as Chairman.

"Special Advisory Committee

SA:WHL
WST

In re : Mr. Sam E. Rork & Wife,

Fox Film Corporation

Hollywood, California

Represented by: Petitioner, Pro se.

Docket: No. 56,251

Year: 1928

Mr. Commissioner:

The above-entitled case, in which an appeal is

pending before the United States Board of Tax

Appeals in respect to a deficiency in tax amount-

ing to $9,677.28 as indicated in a notice dated

February 14, 1931 symbols IT:AR:E1:HBR
has been considered by the Committee.
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In response to a request a conference was

granted at Los Angeles, California, on March

10, 1933, to afford the petitioner an opportunity

to submit a proposal for settlement with a view

of avoiding a trial before the Board.

At the conference so held the petitioner's

representative proposed a settlement by stipu-

lation on the basis of the deficiency imputed in

the above-mentioned deficiency notice. A signed

agreement so to stipulate is attached.

In view of the above, it is recommended that

the petitioner's proposal be accepted and that

the General Counsel take appropriate steps to

have the case disposed of before the Board."

On April 5, 1933, General Counsel, Treasury De-

partment, Bureau of Internal Revenue, Washing-

ton, mailed a letter which was addressed and read

as follows:

"Mr. Sam E. Rork

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California

Sir:

In re: Appeal of

Sam E. Rork and Wife,

Los Angeles, California

Docket No. 56251.

There is transmitted herewith for your con-

sideration, the original, together with two copies
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of a proposed stipulation in the above-entitled

appeal.

If this stipulation is satisfactory it is sug-
gested that the original and one copy thereof
be signed by the petitioners and returned to

this office for signing on behalf of the Commis-
sioner and filing with the Board of Tax Ap-
peals.

The unpaid portion of the tax liability shown
in the attached stipulation does not include
statutory interest. Such interest is to be paid
in addition to the sum stipulated, and the
amount of the interest will be determined by
the Collector.

Respectfully,

C. M. CHAREST,
General Counsel.

RWW
Ends.

Original and two copies

of stipulation."

Thereafter, on May 13, 1933, the following letter
was sent by the General Counsel, Treasury Depart-
ment, Bureau of Internal Revenue, Washington, be-
ing addressed and reading as follows

:
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"Mr. Sam E. Rork,

c/o A. J. Coover,

Tec. Art Studios of California,

Los Angeles, California

Sir:

In re: Appeal of

Sam E. Rork and Wife,

Los Angeles, California

Docket No. 56251.

Reference is made to a letter from this office

to you dated April 5, 1933, transmitting a pro-

posed stipulation in the above-entitled appeal

for the consideration and signature of the pe-

titioners.

It is noted that the stipulation returned by

you was signed only by yourself. Inasmuch as

it appears that the appeal was filed on behalf

of yourself and wife, it is the opinion of this

office that the stipulation should bear both sig-

natures. Accordingly, the original and one

copy of the stipulation are returned herewith

in order that the signature of Helen W. Rork

may be affixed thereto.

Respectfully,

C. M. CHAREST,
General Counsel.

RWW
Eucls.

Original and ore copy

of stipulation."
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On May 29, 1933, a stipulation signed by both

Sam E. Rork and Helen W. Rork was filed with

the Board of Tax Appeals. The stipulation read

as follows:

"United States Board of Tax Appeals

Docket No. 56251.

SAM E. RORK and WIFE,
Petitioners.

vs.

COMMISSIONER OF INTERNAL
REVENUE,

Respondent.

STIPULATION

It is hereby stipulated and agreed between

the above-named petitioners and C. M. Charest,

General Counsel, Bureau of Internal Revenue,

counsel for the above-named respondent, that

there is due from petitioners for the year 1928

a deficiency in Federal income tax in the amoimt

of $9,677.28, and that the Board may enter an

order accordingly.

It is agreed that the said deficiency may be

assessed and collected immediately after the

issuance of the Board's order of redetermina-

tion without regard to the restrictions, if any,
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contained in the Revenue Acts of 1926, 1928

and 1932.

(Signed) SAM E. RORK,
Petitioner.

(Signed) HELEN W. RORK,
Petitioner.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue, Counsel

for Respondent."

RWW/vgs 4/4/33.

This was the same stipulation which was originally

signed by Sam E. Rork only and which was re-

turned by General Counsel as indicated in his letter

of May 13, 1933, above set out.

Thereafter under date of June 6, 1933, a decision

was rendered and entered by the Board of Tax Ap-

peals, pursuant to the above stipulation as follows:

"United States Board of Tax Appeals

Docket No. 56251

SAM E. RORK and WIFE
Petitioner

v.

COMMISSIONER OF INTERNAL
Revenue

Respondent

DECISION

Under written stipulation by counsel for the

parties in the above-entitled proceeding and

filed with the Board on June 1, 1933, it is
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ORDERED and DECIDED: That there is
a deficiency in tax for the year 1928 in the
amount of $9,677.28.

Entered Jim. 6, 1933."

This decision has never been altered, modified, set
aside or appealed from.

This deficiency was assessed on the June 1933
assessment roll by the Commissioner of Internal
Revenue against

''8am E. Rork and Wife
c/o A. J. Coover Tec Art Studios of Cal
Los Angeles Cal"

The assessment list was received by the Collector
of Internal Revenue for the Sixth Collection Dis-
trict of California on June 23, 1933, and thereupon
on August 9, 1933 said Collector filed a notice ofTax Lien, in the form required by law, both with
he Clerk of the United States District Court for
the Southern Judicial District of California, andwi h the County Recorder of Los Angeles County,
California, against

"Sam E. Rork and Wife,
c/o A. J. Coover,

4061% Oakwood Ave.,

Los Angeles, Calif."

Plaintiff acquired the premises described in the
complaint by grant deed dated January 27 1930from Richard T. Chown and Deane Chown, his
wife. This grant deed was recorded on the 24th
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day of February, 1930 in Book 9794, Page 65 of

Official Records, Los Angeles County, California.

On the same date, Sam E. Rork executed a quit

claim deed to the plaintiff of the property described

in the complaint which deed contained the following

provision

:

"This deed is given to carry out the mutual

agreement of the parties hereto ; that said prop-

erty shall become vested in the grantee as her

sole and separate property, free from all in-

terest, title or claim of the grantor now exist-

ing or which may hereafter arise by reason of

marital relation of said parties, and is so ac-

cepted by the grantee whose signature is sub-

scribed in confirmation."

The quit claim deed was recorded on the 24th day

of February, 1930, in Book 9794, Page 64 of Offi-

cial Records, Los Angeles County, California.

The transfer of the property from the Chowns

to the plaintiff was acquired in this manner: Sam
E. Rork and the plaintiff sold to the Chowns a

house on North Maple, Beverly Hills, California,

in which the plaintiff and Sam E. Rork had an

equity paid for with salary earnings of Sam E.

Rork. Prior to this transfer, the plaintiff and her

husband made their home on this property. In

exchange for the equity of the plaintiff and Sam
E. Rork in the house on North Maple in Beverly

Hills, Richard T. Chown and Deane Cho\vn, ex-

ecuted the grant deed dated January 27, 1930 arid
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more particularly described above. There was no
consideration paid by plaintiff to Sam E. Rork for
either the transfer from the Chowns to the plain-

tiff nor for the quit claim deed from Sam E. Rork
to the plaintiff.

Sam E. Rork died July 31, 1933 and at the time
of his death left no estate either separate or com-
munity and the plaintiff received no property from
the deceased at the time of his death.

On or about December 17, 1930, the plaintiff ex-
ecuted and delivered to the Security First National
Bank of Los Angeles, a promissory note in the
sum of $4,000.00 bearing interest at the rate of 7%
and the promissory note was secured by a trust
deed on the property described in the complaint,
which trust deed was recorded on December 19,
1930, in Book 10576, Page 24 of Official Records,'
Los Angeles County, California, and upon which
there was owing at the time of trial of the above
entitled cause, a balance in the smn of $1200.00
with accrued interest in the amount of $18.00 to
June 17, 1937, and at the rate of 7% per annum
until paid.

During the year 1937, the plaintiff was and at
the time of trial still was without funds to pay the
trust deed held by the Security First National Bank
of Los Angeles as previously disclosed. The plain-
tiff is without funds whatsoever and is dependent
upon her daughter for support. During the year
1937, the plaintiff had completed arrangements for
the renewal of said trust deed by the Security First
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National Bank of Los Angeles, by the terms of

which renewal plaintiff was to pay off said encum-

brances in monthly installments stretching over a

period of years. After obtaining a title search upon

said premises, the Security First National Bank

of Los Angeles discovered the lien filed herein by

the Collector of Internal Revenue as above described

and advised the plaintiff of the existence of this

lien for unpaid income taxes. This was the first

time that the plaintiff discovered or knew that any

claim was being made against the plaintiff for un-

paid taxes. The plaintiff made an attempt to ob-

tain a release of the lien from the Collector and

from the Commissioner of Internal Revenue, Wash-

ington, D. C, but the Commissioner and the Col-

lector refused to release the said lien.

Because of the inability of the plaintiff to pay

the trust deed in one lump sum, and because of the

existence of the lien, and because of the refusal of

the Commissioner of Internal Revenue and/or Col-

lector to release said lien, the Security First Na-

tional Bank of Los Angeles advised the plaintiff

that it could not renew 1 lie loan upon the property

described in the complaint so that the plaintiff could

repay the unpaid balances in monthly installments

over a period of years. Thereafter, the Security

First National Bank of Los Angeles brought an

action of foreclosure of the deed of trust on said

premises and the premises described in the com-

plaint and judgment was entered against the plain-

tiff and the premises were sold on execution pur-
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suant to the decree of foreclosure on February 8,

1938. Under the terms of the sale, the last day

that plaintiff could redeem the property from the

foreclosure proceedings was February 7, 1939.

The premises upon which the foreclosure pro-

ceedings were had were worth $6500.00 and plain-

tiff was at the time of the trial and still is without

funds or any means with which to effect a redemp-

tion from the foreclosure proceedings. The Se-

curity First National Bank was at the time of trial

and still is willing to arrange for the payment of

the balance of the money owing under the deed of

trust to be paid in monthly installments over a pe-

riod of years if the lien heretofore described and

filed by the Commissioner of Internal Revenue and

Collector for the unpaid taxes as set forth is in

some manner released. Unless the lien is removed,

the plaintiff will lose all her right, title and equity

in the property which equity is of the approximate

value of $5,000.00.

The Plaintiff,

HELEN W. RORK,

Testified

:

That during the year 1928, she was a house-

wife
;
that she never had prior to that time made

out an income tax return ; that she never helped

her husband make out an income tax return;

that she never had any discussions with her

husband about making out an income tax re-

turn; that Mr. Rork never made any remarks
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(Testimony of Helen W. Rork.)

to her concerning the making out of an income

tax return; that she did not sign the income

tax return for the year 1928.

That after January, 1930, (the date of the

sale of the house on North Maple in Beverly

Hills) and until July, 1932, she did not main-

tain any particular United States mailing ad-

dress with the post office authorities; that she

imagined she would give a change of residence

card to the postal authorities when she moved

but she does not remember whether she did

or didn't, however, undoubtedly she did; that

one, A. J. Coover was employed during the

year 1928, and for several years prior thereto,

by Sam E. Rork, in the capacity of bookkeeper,

accountant and auditor; that subsequent to

February, 1930, and until the time of his death,

the permanent mailing address of Sam E. Rork

was in care of A. J. Coover at the various mail-

ing addresses of the latter; that she never re-

ceived any mail through A. J. Coover of any

nature whatsoever and that A. J. Coover never

acted on her behalf and was never in her em-

ploy; that she did not receive any registered

mail from the Commissioner of Internal Rev-

enue with reference to the deficiency described

in the complaint during the year 1931 at 121

N. Oakhurst, Los Angeles, California, or at any

other address; that she was at no time notified
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(Testimony of Helen W. Rork.)

or advised by her husband that any such notice

had been received.

That at the time that she signed the Petition

before the Board of Tax Appeals she was not-

familiar with the contents thereof and did not

read the same and did not have the advice of

counsel and was not aware that she was a party

to any proceedings before the United States

Board of Tax Appeals involving any income

tax liability for the year 1928, and did not in

fact know that she was signing a Petition to

the Board of Tax Appeals; that at such time

her husband advised her that she was required

to sign said papers as his wife.

That on or about the 13th day of May, 1933,

at Los Angeles, California, Sam E. Rork re-

quested that she sign some papers; that such

paper actually was the stipulation upon which

was predicated the decision of the Board of Tax

Appeals herein involved but that at the time

thereof, she did not know, and did not read,

the contents of said Stipulation and did not

have the advice of coimsel and did not know
that she, in effect, signed a Stipulation for a

deficiency tax for the year 1928 ; that she signed

the same at the request of her husband upon
the receipt by him of a letter from the General

Coimsel, Bureau of Internal Revenue, as set

forth above.
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(Testimony of Helen W. Rork.)

That during the month of January, 1930, and

for several years prior thereto, she lived with

her husband, Sam E. Rork, at 623 N. Maple

Ave., Los Angeles, California; that in the month

of February, 1930, she moved to the Lido Apart-

ments at the corner of Yucca and Wilcox, Los

Angeles, California, and lived there with her

daughter until February, 1931; that in the

month of February, 1931, she moved to the

home of Mrs. Charles Brady, at 850 S. Spald-

ing, Los Angeles, California, and lived with

her until July, 1931 ; that in the month of July,

1931, she moved to the home of Mr. and Mrs.

Arthur Daly, at 132 S. Wilton Dr., Los An-

geles, California, at which place she resided

until September, 1931 ; that since September,

1931, and until June, 1932, she resided at the

Langdon Apartments; that since July, 1932,

she resided with her husband, Sam E. Rork,

at 121 N. Oakhurst, Los Angeles, California,

until the death of her husband on July 31, 1933 •

that this address is the address of the property

described in the complaint; that Sam E. Rork

left no estate or property whatsoever, and no

estate was ever probated in this, or any other

County.
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MR. A. J. COOVER
Testified

:

That during the year 1928 and for eight years

prior thereto, he was employed by Sam E. Rork

and Sam E. Rork Productions in Los Angeles,

California, in the capacity of bookkeeper, ac-

countant and auditor; that he was familiar

with Sam E. Rork's personal business matters

and investments; that D. T. Lanier, (now de-

ceased), a tax accountant, prepared Sam E.

Rork's income tax return for the year 1928;

that he, Coover, was in possession of all the

income and expenditure data used in preparing

said return and furnished same to Lanier for

use in its preparation ; that he gave to said

Lanier statements of purchases and sales of

stocks purchased and sold by Sam E. Rork;

that he was never employed by and never acted

as agent of Helen W. Rork and that all of the

exhibits introduced herein which came in care

of A. J. Coover, were delivered to Sam E. Rork
personally; that he at no time delivered any
mail so addressed or any other mail to the

plaintiff herein.

WALTER S. TANDROW,
Technical advisor in charge of the technical

staff of the Bureau of Internal Revenue in Los

Angeles, California, testified as follows:
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(Testimony of Walter S. Tandrow.)

That when a petition is tiled by a husband

and wife it constitutes a single petition and in

our parlance we speak of that as "petitioner",

not necessarily in the plural.

Dated: March 30, 1939.

DAVID SCHWARTZ,
Attorney for Appellee.

BEN HARRISON,
United States Attorney.

E. H. MITCHELL,
Asst. IT. S. Attorney.

ARMOND MONROE JEWELL,
Asst. IT. S. Attorney.

EUGENE HARPOLE,
Spec. Atty., Bureau of Internal Revenue.

By ARMOND MONROE JEWELL
Attorneys for Appellant.

[Endorsed]: Filed March 31, 1939, Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Appeals and Cause.]

CONCISE STATEMENT OF POINTS RELIED
UPON BY APPELLANT ON APPEAL

Pursuant to Rule 19, Subdivision 6, of the Rules

of Practice of the above entitled Court, appellant

relies upon the following points on appeal:

(1) That the Court has no jurisdiction in a suit

against the Collector to order the appellant to re-

move a lien which is the Property of the United

States, because Section 3207 of the Revised Statutes

proAddes for the exclusive method for the removal

of such liens, and the Collector is not a proper party

to such an action.

(2) That the liability of -the plaintiff for the

tax was adjudicated by the Board of Tax Appeals

decision, and the Court had no jurisdiction or erred

in permitting collateral attack upon the judgment

of the Board of Tax Appeals.

(3) That the existence of the lien of the United

States was adjudicated by the Superior Court of

the County of Los Angeles in the foreclosure pro-

ceedings, and, therefore, the Court had no juris-

diction or erred in permitting a collateral attack

upon that judgment. (Plf. Ex. H.)

(4) That the Court erred in not granting ap-

pellant's motion to dismiss made in open court at

the conclusion of the introduction of the exhibits.

(5) That the Court erred in Paragraph IX of

the Findings of Fact in finding that at the time the

deficiency notice was mailed to the taxpayers. A. J.
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Coover was not in the employ of Sam E. Rork ill

sofar as the said finding implies that the said A. J.

Coover was not the duly authorized agent for Sam

E. Rork for the receipt of mail addressed to Sam

E. Rork, and such a finding was contrary to the

evidence. (R. p. 43.)

(6) That the Court erred in Paragraph IX of

said Findings of Fact in finding that the appellee

did not receive a deficiency notice and that such a

finding is contrary to the evidence. (R. p. 43.)

(7) That the Court erred in Paragraphs X and

XII of the Findings of Fact in finding that the ap-

pellee signed and verified the petition for redeter-

mination of the deficiency income tax or the stipu-

lation to the Board of Tax Appeals, in ignorance

as to the contents thereof, and the meaning and

effect, and that she signed the same in the belief that

they pertained only to income taxes of her husband

and in reliance upon his assurance that they were

with regard to his income tax; that such findings

are not supported but are controverted by the evi-

dence in the case. (R. p. 44 & p. 45.)

(8) That the Court erred in Paragraphs X and

XII of the Findings of Fact in finding that the

appellee's husband caused the petition to be filed

with the United States Board of Tax Appeals, if by

such finding there is implied that the appellee did

not in legal effect file the petition with the United

States Board of Tax Appeals; that such a finding

is not supported but is controverted by the evidence

in the case. (R. p. 44 & p. 45.)



92 Nat Rogan, Collector, etc. vs.

(9) That the Court erred in Paragraph XII of

the Findings of Fact in finding by way of implica-

tion that Sam K Rork alone and not the appellee

was a party to the stipulation; that such a finding

is not supported but is controverted by the evidence

in the case. (R. p. 45.)

(10) That the Court erred in Paragraph XIII

of the Findings of Fact in finding that the appellee

did not participate in nor attend any of the confer-

ences or negotiations had by the said Sam E. Rork

with the duly authorized agents of the Bureau of

Internal Revenue; that such a finding is not sup-

ported but is controverted by the evidence in the

case. (R. p. 45.)

(11) That the Court erred in Paragraph XIV
in the Findings of Fact in finding that anything

justified the appellee in reaching the understanding

and belief that the negotiations between the Bureau

and the appellee's late husband justified the appellee

in reaching the understanding and belief that the

same pertained only to the income taxes; that such

a finding is not supported but is controverted by

the evidence in the case. (R. p. 45)

(12) That the Court erred in Paragraphs I and

II of the Conclusions of Law in concluding that no

notice of deficiency, as required by law, was ever

mailed to the appellee by the Commissioner of In-

ternal Revenue and that no valid assessment of any

deficiency was made against the appellee or against

the property owned by the appellee. (R. p. 49)
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(13) That the Court erred in Paragraph III of

the Conclusions of Law in concluding that the

United States Board of Tax Appeals never acquired

jurisdiction over the appellee. (R. p. 49)

(14) That the Court erred in Paragraph IV of

the Conclusions of Law in concluding that the

judgment of the Board of Tax Appeals was void

as against the appellee and not a bar to the prose-

cution of this action. (R. p. 49)

(15) That the Court erred in Paragraph VI of

the Conclusions of Law in concluding that special

and extraordinary circumstances existed entitling

appellee to injunctive relief against the Collector.

(R. p. 49)

(.16) That the Court erred in denying appellant's

motion to reopen evidence, to stay injunction, and

to modify the decree. (R. p. 29)

(17) That the Court erred in not sustaining

the objections made at the time of trial by counsel

for the appellant to certain portions of the affidavits

of appellee and A. J. Coover. (R. p. 14 & p. 20)

BEN HARRISON,
United States Attorney,

E. H. MITCHELL,
Assistant U. S. Attorney,

ARMOND MONROE JEWELL,
Assistant U. S. Attorney,

EUGENE HARPOLE,
Special Attorney,

Bureau of Internal Revenue,

By ARMOND MONROE JEWELL,
Attorneys for Appellant.
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[Title of Circuit Court of Appeals and Cause.]

ADMISSION OF SERVICE

Service is hereby acknowledged of the foregoing

Designation of Record on Appeal and Statement of

Points Relied on by Appellant on Appeal.

Dated : March 8, 1939.

DAVID SCHWARTZ,
Attorney for Appellee.

[Endorsed]: Filed March 9, 1939. Paul P.

O'Brien, Clerk.
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[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that Nat Rogan, Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California, Defendant above named, here-

by appeals to the United States Circuit Court of

Appeals for the Ninth Circuit, from that certain

Decree dated November 9, 1938, and entered in

above entitled suit, numbered herein 1326-H. Equity,

on the 10th day of November, 1938, in which suit

Helen W. Rork is Plaintiff.

Dated this 9th day of December, 1938.

BEN HARRISON
United States Attorney

E. H. MITCHELL
Asst. United States Attorney

ARMOND MONROE JEWELL
Asst. United States Attorney

EUGENE HARPOLE
Spec. Atty., Bureau of

Internal Revenue

By E. H. MITCHELL
376 Pacific Electric Bldg.

Los Angeles, Calif.

Attornevs for Defendant
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Copy mailed to David Schwartz, Attorney for

Plaintiff. 12/10/38. 508 Van Nuys Bldg., Los An-

geles.

R. S. ZIMMERMAN
Clerk United States District

Court, Southern District of

California

By EDMUND L. SMITH,
Deputy.

[Endorsed]: Filed Dec. 9, 1938. R. S. Zimmer-

man, Clerk, By L. B. Figg, Deputy Clerk.










